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abstract.  In 1986, then-Judge Stephen Breyer published an article, Judicial Review of Ques-
tions of Law and Policy, advocating a nuanced approach to judicial review of agency statutory inter-
pretations. He was writing to counter the emerging understanding of Chevron as imposing a sin-
gle, simple rule of judicial deference to agency interpretations of ambiguous statutory provisions. 
In the article, he outlined an alternative approach that treats judicial deference as “a matter of de-
gree, not kind.” Depending on the particular legal question and statute at issue, a court might 
accord an agency interpretation binding deference, some deference, or no deference at all. While 
his approach would vary by case, he identified certain context-based factors for courts to consider 
in determining the appropriate degree of deference. The overarching aim of his approach was to 
best approximate when Congress wishes, and when it makes sense, for courts to defer to agency 
interpretations. 
 This Essay shows that Justice Breyer’s context-specific approach has prevailed in the Supreme 
Court’s decisions to a greater extent than standard accounts of judicial deference acknowledge. The 
Court has traditionally presented Chevron as the dominant deference doctrine and subsequent 
doctrines as limited exceptions or qualifications to its two-step test. But now that the doctrines 
have settled, it is possible to see that the Court has developed different degrees of deference, with 
a thumb on the scale for Chevron-level deference. Furthermore, the doctrines themselves reflect 
the same factors and basic aim that Breyer emphasized in his early scholarship. He did not get 
everything he wished for, but his approach carried the day more than it might initially seem. 
 As Justice Breyer retires from the Court, the new conservative majority is looking to impose 
another simple rule—no deference—via the major questions doctrine. This Essay offers a predic-
tion about the likely success of this new rule based on observations that Breyer made in his 1986 
article. From his vantage point as a judge, he saw that interpretive questions arise with too many 
substantive and procedural complexities for lower courts to address without taking account of 
context-based factors. Consequently, he speculated that courts would gravitate toward a context-
specific approach, finding ways to accommodate different degrees of deference, despite the rule 
that the Court announced. The institutional realities that then-judge Breyer identified have not 
changed with the membership of the Court or the direction of the simple rule. In fact, a no-defer-
ence rule will only intensify the need for courts to locate other legal principles that justify deferring 
to agency resolutions of interpretive questions they cannot honestly answer otherwise. Thus, the 
majority’s new rule is ultimately unlikely to succeed where it matters most: in the lower courts. 
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For as long as there are regulatory statutes and agencies to implement them, institutional pressure 
will likely drive courts toward a Breyer-esque approach. 

introduction  

In 1986, then-Judge Stephen Breyer published an article advocating a nu-
anced approach to judicial review of agency statutory interpretations.1 Breyer 
wrote that article, Judicial Review of Questions of Law and Policy, to counter the 
emerging understanding of the Supreme Court’s new decision in Chevron as im-
posing a “single, simple rule” of judicial deference to agency interpretations of 
ambiguous statutory provisions.2 He argued that the decision need not be un-
derstood so rigidly and warned that such a rule would be “a greater abdication 
of judicial responsibility to interpret the law than would seem wise, from either 
a jurisprudential or administrative perspective.”3 As an alternative, he outlined a 
context-specific approach that would treat judicial deference as “a matter of de-
gree, not kind.”4 Depending on the particular legal question and statute under 
review, a court might accord an agency interpretation binding deference, some 
deference, or no deference at all. Although his suggested approach would vary 
by case, Breyer identified general context-based factors for courts to consider in 
determining the appropriate degree of deference.5 The overarching aim of his 
approach was to best approximate when Congress wishes, and when it makes 
sense, for a court to defer to an agency interpretation.6 

While Breyer’s article is well known and has been cited approvingly by the 
Supreme Court,7 few believe that his context-specific approach has carried over 
to the law.8 This Essay shows the contrary—namely, that his approach has pre-
vailed in the Supreme Court’s decisions more than standard accounts of judicial 
deference acknowledge. Those accounts have taken their cue from the Court, 
which has presented Chevron as the dominant doctrine governing judicial 

 

1. Stephen Breyer, Judicial Review of Questions of Law and Policy, 38 ADMIN. L. REV. 363 (1986). 

2. Id. at 377. 

3. Id. at 381. 

4. Id. at 372. 

5. Id. at 371. 

6. Id. at 397-98. 

7. See, e.g., FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 159 (2000) (citing Breyer’s 
article for the proposition that courts should consider whether an interpretive question is “im-
portant” or “major”). 

8. See Nicholas R. Bednar & Kristin E. Hickman, Chevron’s Inevitability, 85 GEO. WASH. L. REV. 
1392, 1437 (2017) (noting that “[o]verall, Chevron’s scholarly variations maintain the formal-
istic structure of Chevron’s two step” in contrast to Breyer’s “idiosyncratic approach to Chevron 
review”). 
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deference to agency interpretations.9 To be sure, the Court has issued other im-
portant decisions in this area. For example, United States v. Mead Corp. makes 
Chevron deference available only if Congress has authorized the agency to issue 
interpretations “with the force of law” and the agency has utilized such authority 
to issue the relevant interpretation.10 Likewise, Food & Drug Administration v. 
Brown & Williamson Tobacco Corp. withholds Chevron deference from interpre-
tations of great “economic and political significance.”11 But the Court has char-
acterized these subsequent decisions as providing mere qualifications or excep-
tions to Chevron’s operation.12 Though this impression accurately describes how 
the decisions appeared over time, it is misleading. Now that the decisions have 
settled, it is possible to see that the Court has not developed a lead doctrine and 
a supporting cast; it has instead created different degrees of deference, with a 
thumb on the scale for Chevron-level deference. Furthermore, the doctrines 
themselves, which largely emerged a�er Breyer joined the Court, reflect the same 

 

9. Until recently, the Court regularly would begin its analysis of agency interpretations with lan-
guage such as the following: “Because this case involves an administrative agency’s construc-
tion of a statute that it administers, our analysis is governed by Chevron U.S.A. Inc. v. Natural 
Resources Defense Council, Inc.” Brown & Williamson, 529 U.S. at 132. See, e.g., Cuozzo Speed 
Techs., LLC v. Lee, 579 U.S. 261, 276 (2016) (“We interpret Congress’ grant of rulemaking 
authority in light of our decision in Chevron U.S.A. Inc.”); Michigan v. EPA, 576 U.S. 743, 751 
(2015) (“We review this interpretation under the standard set out in Chevron U.S.A. 
Inc. v. Natural Resources Defense Council, Inc.”); Util. Air Regul. Grp. v. EPA, 573 U.S. 302, 315 
(2014) (“We review EPA’s interpretations of the Clean Air Act using the standard set forth in 
Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc.”). To say the Court has presented 
Chevron as the dominant deference doctrine is not to say that it has always applied Chevron 
when it arguably could have. See Kent Barnett & Christopher J. Walker, Chevron in the Circuit 
Courts, 116 MICH. L. REV. 1, 12 (2017) (noting that the Court has sent “inconsistent signals” 
to lower courts about when Chevron applies); William N. Eskridge, Jr. & Lauren E. Baer, The 
Continuum of Deference: Supreme Court Treatment of Agency Statutory Interpretations from Chev-
ron to Hamdan, 96 GEO. L.J. 1083, 1124-25 (2008) (documenting empirically that the Court 
applies other analyses). 

10. 533 U.S. 218, 219 (2001). 

11. 529 U.S. at 160. 

12. See, e.g., Mead, 533 U.S. at 229 (“Since 1984, we have identified a category of interpretive 
choices distinguished by an additional reason for judicial deference . . . . Yet it can still be ap-
parent from the agency’s generally conferred authority and other statutory circumstances that 
Congress would expect the agency to be able to speak with the force of law when it addresses 
ambiguity in the statute or fills a space in the enacted law . . . .”); id. at 221 (“[A] tariff classi-
fication has no claim to judicial deference under Chevron, there being no indication that Con-
gress intended such a ruling to carry the force of law . . . .”); Brown & Williamson, 529 U.S. at 
159 (describing the principle of Chevron as the “inquiry into whether Congress has directly 
spoken to the precise question at issue,” as shaped by “the nature of the question”); Brown & 
Williamson, 529 U.S. at 160 (“[W]e are confident that Congress could not have intended to 
delegate a decision of such economic and political significance to an agency in so cryptic as 
fashion.”). 
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factors and achieve the basic aim that he set out in his earlier scholarship. Breyer 
did not get everything he wished for—most notably, a genuinely “blended” ap-
proach to judicial review.13 Still, he helped build a doctrinal approach that—as 
he remarked midway through his tenure on the Court—“[a]lthough seemingly 
complex . . . has proved a workable way to approximate how Congress would 
likely have meant to allocate interpretive law-determining authority between re-
viewing court and agency.”14 

As Justice Breyer retires from the Court, this context-specific approach is 
breaking down. A new conservative majority is looking to impose another simple 
rule—no deference—via the major questions doctrine.15 This Essay makes a pre-
diction about the likely success of this rule based on observations that Breyer 
offered in his earlier scholarship. From his vantage point as a judge, he saw first-
hand that interpretive questions arrive with an endless variety of substantive and 
procedural complexities that courts cannot address without taking account of 
context-based factors.16 Consequently, he speculated that courts would gravitate 
toward a context-specific approach, finding other ways in the law to accommo-
date different degrees of deference, despite the rule that the Court announced.17 
The institutional realities that Breyer identified have not changed with the mem-
bership of the Court or the direction of the rule. In fact, a no-deference rule will 
only intensify the need for courts to locate other principles of statutory interpre-
tation or administrative law that justify deferring to the agency’s resolution of 
the legal questions they cannot honestly answer otherwise. Thus, the Court’s 
new rule is unlikely to ultimately succeed where it matters most: in the lower 
courts. For as long as there are regulatory statutes and agencies to implement 
them, institutional pressures will likely drive courts toward a context-specific 
approach. And Breyer’s sensibility will continue to guide judicial review. 

This Essay has three Parts. Part I shows how the Supreme Court’s decisions 
can be understood to reflect Justice Breyer’s context-specific approach to judicial 
deference. Part II addresses how that approach is breaking down under the 
Court’s new conservative majority. Finally, Part III offers a prediction about the 
future of judicial deference in the lower courts, drawing on Breyer’s early schol-
arly insights. 

 

13. Bednar & Hickman, supra note 8, at 1437-38. 

14. City of Arlington v. FCC, 569 U.S. 290, 310 (2012) (Breyer, J., concurring). 

15. See West Virginia v. EPA, 142 S. Ct. 2587, 2609-10 (2022). 

16. See Breyer, supra note 1, at 373. 

17. See id. 
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i .  breyer’s context-specific approach and the 
court’s doctrine  

Viewed collectively and individually, the Supreme Court’s decisions can be 
understood to establish a Breyer-esque approach to judicial deference. The 
strongest indication of that approach lies in the very existence of important def-
erence decisions other than Chevron. As a descriptive matter, it may seem that 
the Court maintains a dominant deference doctrine—Chevron—and certain lim-
ited doctrines or principles within “Chevron’s domain.”18 This account captures 
how the subsequent doctrines and principles emerged: they rolled out piecemeal 
over time as elaborations of or revisions to Chevron. But now that they are estab-
lished, the picture looks quite different. It is possible to see that the Court main-
tains a constellation of deference doctrines and principles, in which Chevron’s 
star simply shines the brightest. The other doctrines and principles are the fa-
miliar ones—for example, the major questions doctrine (no deference on ques-
tions of economic and political significance),19 the Mead doctrine (no deference 
absent indicia that the agency used binding lawmaking authority),20 and Skid-
more deference (respect for agency expertise on a question even in the absence of 
lawmaking authority).21 But perspective matters when characterizing the law. 
And, taken together, the Court's deference decisions can be understood to 
achieve Breyer’s basic aim of determining case by case whether Congress likely 
intended for an agency to resolve a given interpretive question, rather than in-
ferring such an intent from the statute’s ambiguity. The persistent image of 
“Chevron and its progeny,” even if historically accurate, tends to obscure this up-
dated view of judicial review.22 

The Court’s deference decisions also manifest Justice Breyer’s approach in a 
more specific way—they incorporate the factors that he identified in his article. 
He wrote that courts should consider whether: 

 

18. Cf. Christopher J. Walker, Replicating the Seminal Eskridge and Baer SCOTUS Chevron Defer-
ence Study, YALE J. ON REGUL.: NOTICE & COMMENT (Oct. 5, 2018), https://www.
yalejreg.com/nc/replicating-the-seminal-eskridge-and-baer-scotus-chevron-deference-
study [https://perma.cc/XLT6-487Y] (discussing Eskridge & Baer, supra note 9, a seminal 
empirical study documenting different deference doctrines, and collecting further empirical 
studies). See generally Thomas W. Merrill & Kristin E. Hickman, Chevron’s Domain, 89 GEO. 
L.J. 833 (2001) (discussing the Court’s deference decisions). 

19. See, e.g., FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 159 (2000). 

20. United States v. Mead Corp., 533 U.S. 218, 221 (2000). 

21. Skidmore v. Swi� & Co., 323 U.S. 134, 140 (1944). 

22. See Cary Coglianese, Chevron’s Interstitial Steps, 85 GEO. WASH. L. REV. 1339, 1342-43 (2017) 
(describing how scholars have viewed Chevron and its various steps). 
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(a)  “the agency has special expertise that it can bring to bear on the legal 
question”; 

(b) “the particular question [is] one that the agency or the court is more 
likely to answer correctly”; 

(c)  the question is a “major” one that Congress might wish to answer 
rather than an “interstitial” one arising “in the course of the statute’s 
daily administration”; 

(d) the statutory language is “inherently imprecise” or broad in a way 
that “invite[s] agency interpretation”; 

(e)  the answer to the question will “clarify, illuminate or stabilize” the 
law; 

(f)  “the agency can be trusted” not to suffer from “tunnel vision,” which 
tends to make agencies “expand their power beyond the authority 
that Congress gave them”; and 

(g) the agency has addressed the question in a manner, both substan-
tively and procedurally, that Congress would intend to be binding.23 

According to Breyer, this nonexhaustive list of factors would help resolve 
whether courts should give an agency interpretation full, partial, or no defer-
ence.24 Breyer did not invent these factors as some perfected vision of the ad-
ministrative state. Rather, he collected them from caselaw and experience as the 
right ones to approximate congressional intent on the deference issue.25 

These factors are evident in the Court’s main deference decisions. Concur-
ring in City of Arlington v. Federal Communications Commission in 2013, Justice 
Breyer sorted almost three decades of post-Chevron decisions into groupings that 
track many of these factors.26 But there is no need to take his word for it. 

 

23. Breyer, supra note 1, at 370-72. 

24. Id. 

25. Empirical work has confirmed that he was correct. See Abbe R. Gluck & Lisa Schultz Bress-
man, Statutory Interpretation from the Inside—An Empirical Study of Congressional Dra�ing, Del-
egation, and the Canons: Part I, 65 STAN. L. REV. 901, 901-02 (2013); Christopher J. Walker, 
Chevron Inside the Regulatory State: An Empirical Assessment, 83 FORDHAM L. REV. 703, 703-06 
(2014). 

26. “[O]ur cases make clear that other, sometimes context-specific, factors will on occasion prove 
relevant.” City of Arlington v. FCC, 569 U.S. 290, 309 (2013) (Breyer, J., concurring). Justice 
Breyer’s list of cases included Mead, 533 U.S. at 229-231 (“factors other than simple ambiguity 
to help determine whether Congress . . . delegat[ed] to the agency the authority to fill that 
gap with an interpretation that would carry ‘the force of law’”); Barnhart v. Walton, 535 U.S. 
212, 222 (2002) (“the interstitial nature of the legal question, the related expertise of the 
Agency, the importance of the question to administration of the statute, the complexity of that 
administration, and the careful consideration the Agency has given the question over a long 
period of time”); Gonzalez v. Oregon, 546 U.S. 243 (2006) (“the subject matter of the relevant 
provision—for instance, its distance from the agency’s ordinary statutory duties or its falling 
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Consider, as the following Sections do, some of the decisions that he included in 
his list, as well as more recent decisions that illustrate the same point. 

A. Major Questions, Trustworthy Agencies, and Correct Interpretations 

Start with a pair of decisions, one from the Rehnquist Court and one from 
the early Roberts Court, said to establish the major questions doctrine: Brown & 
Williamson27 and King v. Burwell.28 These are not the only major questions deci-
sions from the Breyer era (also notable, for example, are Gonzales v. Oregon and 
Utility Air Regulatory Group v. Environmental Protection Agency (EPA)).29 But they 
exemplify the Breyer connection. 

In Brown & Williamson, the Court held that the Food, Drug, and Cosmetic 
Act (FDCA) did not grant the Food and Drug Administration (FDA) authority 
to regulate nicotine and cigarettes as “drugs” and “devices,” in part because other 
legislation—protective of the tobacco industry—constrained the FDA’s regula-
tory approach.30 Moreover, subsequent legislation that specifically addressed to-
bacco products “effectively ratified” the FDA’s prior denial of its own jurisdic-
tion.31 This statutory evidence led the Court to declare that the statute precluded 
the FDA’s nicotine and cigarette regulations. But it was another consideration—
the nature of the question—that confirmed this conclusion. The Court said that 
“Congress could not have intended to delegate a decision of such economic and 
political significance in so cryptic a fashion.”32 Justice O’Connor, who wrote for 

 

within the scope of another agency’s authority”); Food & Drug Administration v. Brown & Wil-
liamson Tobacco Corp., 529 U.S. 120, 133 (2000), and Zuni Public School District No. 89 v. De-
partment of Education, 550 U.S. 81, 98-99 (2007) (“the statute’s text, its context, the structure 
of the statutory scheme, and canons of textual construction”). See City of Arlington, 569 U.S. 
at 309 (Breyer, J., concurring). 

27. 529 U.S. 120. 

28. 576 U.S. 473 (2015); see Natasha Brunstein & Richard L. Revesz, Mangling the Major Questions 
Doctrine, 74 ADMIN. L. REV. 217, 224-34 (2022) (describing the five cases, including Brown & 
Williamson and King v. Burwell, that are taken to establish the major questions doctrine). 

29. See Gonzales v. Oregon, 546 U.S. 243, 251, 267 (2006) (holding that the Attorney General 
lacked authority to rescind the license of any physician who prescribed a controlled substance 
for assisted suicide because “the idea that Congress gave [the Attorney General] such broad 
and unusual authority through an implicit delegation . . . is not sustainable”); Util. Air Regul. 
Grp. v. EPA, 573 U.S. 302, 324 (2014) (holding that the EPA lacked authority to regulate green-
house gases as “air pollutant[s]” under a certain provision of the Clean Air Act because such 
an interpretation would give the EPA “unheralded” power over “a significant portion of the 
American economy”). 

30. Brown & Williamson, 529 U.S. at 143-59. 

31. Id. at 157. 

32. Id. at 160. 
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the majority, attributed this consideration to Justice Breyer, citing his 1986 arti-
cle and quoting his discussion of “important” and “major” questions.33 

While the Court expressly invoked the major questions consideration, its de-
cision also can be understood to reflect another factor from Breyer’s article: 
whether the agency could be “trusted” to resist “tunnel vision,” which tends to 
make agencies “expand their power beyond the authority that Congress gave 
them.”34 The Court intimated that the FDA’s regulations resulted from a kind of 
tunnel vision—or at least blinding urgency—brought on by the mounting evi-
dence that tobacco products caused adverse health effects.35 (The agency was 
perhaps also motivated by the priorities of a new presidential administration, 
although Justice Breyer was the only one to acknowledge as much.36) Thus, the 
Court observed, the FDA chose to regulate tobacco products in pursuit of its 
broad statutory mission to “protect the public health,” even though the agency 
“apparently recognized [the] dilemma” created by the statutory text: it could 
neither render tobacco products safe nor ban them from the market, as the FDCA 
requires.37 The Court was sympathetic to the FDA’s intense need to regulate to-
bacco products, which posed “the single most pressing threat to public health in 
the United States.”38 The Court remarked, however, that “[i]n our anxiety to 
effectuate the congressional purpose of protecting public health, we must take 
care not to extend the scope of the statute beyond the point where Congress in-
dicated it would stop.”39 The FDA’s regulations had another strike against them 
as far as Chevron deference was concerned: indications that the agency’s “anxi-
ety” over addressing a “pressing threat” prompted it expand its authority beyond 
statutory boundaries. 

 

33. See id. at 159. 

34. Breyer, supra note 1, at 370-71. Perhaps in 1986, by “tunnel vision,” Breyer had in mind an 
agency’s tendency to overregulate a particular subject, not a tendency to regulate a new subject 
that Congress did not intend it to reach, but both behaviors can cause an agency to exceed its 
statutory authority. Cf. STEPHEN BREYER, BREAKING THE VICIOUS CIRCLE: TOWARD EFFECTIVE 

RISK REGULATION 11-19 (1993) (describing “tunnel vision” as an agency’s propensity to regu-
late the “last 10 percent” of a problem to entirely eliminate it, despite it typically being ex-
tremely inefficient to do so). 

35. See Brown & Williamson, 529 U.S. at 161 (“The agency has amply demonstrated that tobacco 
use, particularly among children and adolescents, poses perhaps the single most significant 
threat to public health in the United States.”). 

36. See id. at 188-89 (Breyer, J., dissenting) (“Earlier administrations may have hesitated to assert 
jurisdiction for the reasons prior Commissioners expressed. Commissioners of the current 
administration simply took a different regulatory attitude.” (citation omitted)). 

37. Id. at 139 (majority opinion). 

38. Id. at 161. 

39. Id. (quoting United States v. Article of Drug . . . Bacto-Unidisk, 394 U.S. 784, 800 (1969)). 
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In King v. Burwell, the Court, with Chief Justice Roberts writing for the ma-
jority, again considered the significance of the question, this time to uphold a 
significant piece of the Affordable Care Act (ACA).40 The case involved a provi-
sion that provides tax credits to individuals who obtain health-insurance plans 
from “an Exchange established by the State.”41 This provision made no mention 
of plans obtained from a federal exchange, though the statutory scheme ex-
pressly incorporated such exchanges elsewhere.42 The Internal Revenue Service 
(IRS) had issued a rule extending the tax-credit provision to federal as well as 
state exchanges.43 In reviewing the rule, the Court quickly bypassed Chevron’s 
usual two-step inquiry (“whether the statute is ambiguous and, if so, whether 
the agency’s interpretation is reasonable”).44 It then proceeded straight to the 
major questions doctrine, without using that label, as an alternative inquiry for 
“extraordinary cases” in which “there may be reason to hesitate before conclud-
ing that Congress has intended [the] implicit delegation” upon which Chevron 
is premised. Declaring, “This is one of those cases,” the Court stated that “[t]he 
tax credits are among the Act’s key reforms, involving billions of dollars in 
spending each year and affecting the price of health insurance.” According to the 
Court, “Whether those credits are available on Federal Exchanges is thus a ques-
tion of deep ‘economic and political significance’ that is central to this statutory 
scheme; had Congress wished to assign that question to an agency, it surely 
would have done so expressly.”45 The Court continued, “It is especially unlikely 
that Congress would have delegated this decision to the IRS, which has no ex-
pertise in cra�ing health insurance policy of this sort.”46 The Court then analyzed 
the provision in the context of the statutory scheme and concluded that it in-
cludes both state and federal exchanges.47 

Like Brown & Williamson, King involved a major question that can be under-
stood to pull in other Breyer-type factors. King involved a certain kind of inter-
pretive problem: whether the literal language of the statutory provision should 
control despite other signs that Congress had a different intention.48 It was, at 

 

40. King v. Burwell, 576 U.S. 473 (2015). 

41. Id. at 484. 

42. Id. 

43. Id. 

44. Id. at 485-86. 

45. Id. (quoting Util. Air Regul. Grp. v. EPA, 573 U.S. 302, 324 (2014)). 

46. Id. at 486. 

47. Id. at 486-98. 

48. Id. at 488 (“These provisions suggest that the Act may not always use the phrase ‘established 
by the State’ in its most natural sense.”). 
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bottom, a case of “inartful” legislative dra�ing.49 The Court suggested that, in 
such cases, the nature of the question intersects with other factors that help de-
termine which interpreter—court or agency—should decide whether the literal 
language controls or whether the provision permits or even requires a different 
reading in context. One relevant, Breyer-type factor that the Court considered 
was the agency’s specialized expertise (or lack thereof). Also relevant was which 
interpreter was more likely to answer the question correctly, another Breyer fac-
tor.50 In this instance, the Court chose itself because the language of the provi-
sion, though clunky, was fairly accessible to the average reader, and the statutory 
scheme required a definitive answer—one that would not be susceptible to 
change in the future, as might happen if le� to the agency.51 This understanding 
of King helps explain the Chief Justice’s terse conclusion that “this is not a case 
for the IRS.”52 And it helps explain why the Court used the major questions doc-
trine for the first time to essentially rewrite the language of a statutory provision. 
Once the Court took the question for itself by invoking the major questions doc-
trine, it determined that the provision was actually ambiguous in context, which 
meant it had to pick the “correct reading” and effectively edit the text accord-
ingly.53 

This understanding of King also ties the decision, somewhat counterintui-
tively, to Zuni Public School District No. 89 v. Department of Education, a case from 
before Chief Justice Roberts’s time, in which Justice Breyer wrote the majority 
opinion.54 Zuni involved a highly technical question, not a major one. The Sec-
retary of Education had issued an interpretation of a provision in the federal Im-
pact Aid Act that provides subsidies to school districts on certain lands with “a 
federal presence.” The statutory provision permits a state to offset its school 
funding by the amount of federal aid that the affected districts receive if it can 
show that all districts in the state are financially “equalize[d].”55 As originally 
enacted, the statute delegated the authority to define “equalization” to the Sec-
retary.56 The Secretary’s regulation interpreting this provision provided that a 
state’s school districts were equalized if the per-pupil expenditures of the district 
with the highest per-pupil spending exceeded those of the district with the 

 

49. Id. at 491 (“The Affordable Care Act contains more than a few examples of inartful dra�ing.”). 

50. See Breyer, supra note 1, at 370-71. 

51. See Burwell, 576 U.S. at 486. 

52. Id. 

53. Id. at 486; see id. at 486-98. 

54. 550 U.S. 81 (2007). 

55. Id. at 84-86. 

56. Id. at 90 (citing 20 U.S.C. § 240(d)(2)(B) (Supp. IV 1970)). 
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lowest per-pupil spending by no more than twenty-five percent.57 The regula-
tion permitted states to exclude from their calculations the districts below the 
5th and above the 95th percentile in total number of students.58 The result was 
that “districts whose students account[ed] for the 5 percent of the State’s total 
student population that [lay] at both the high and low ends of the spending dis-
tribution” were excluded.59 

Twenty years a�er the regulation was first promulgated, Congress amended 
the Act to provide a calculation method. In relevant part, Congress directed the 
Secretary to disregard from the equalization calculation districts “with per-pupil 
expenditures . . . above the 95th percentile or below the 5th percentile of such 
expenditures.”60 The Secretary then issued a new rule implementing the amend-
ment’s “disregard” instruction, including the same formula the agency had em-
ployed under the original version of the statute.61 The Secretary’s formula pro-
duced a different equalization determination than would a formula that strictly 
followed the amendment’s text to exclude “on the basis of the number of school 
districts (ranked by their per-pupil expenditures), without any consideration of 
the number of pupils in those districts.”62 

Was the Secretary’s interpretation entitled to Chevron deference? The Court 
said yes: “[T]he matter at issue—i.e., the calculation method for determining 
whether a state aid program ‘equalizes expenditures’—is the kind of highly tech-
nical, specialized interstitial matter that Congress o�en does not decide itself, 
but delegates to specialized agencies to decide.”63 Perhaps this conclusion was 
predictable based on the author of the opinion and the mind-numbing complex-
ity of the statute. But there is a deeper explanation. As in King, the core issue in 
Zuni was whether the literal language of the provision squared with what Con-
gress likely intended the provision to mean. Which interpreter—the Court or the 
Secretary—was in the best position to decide whether the literal language should 
control or not? In King, the Court chose itself because the question was major, 
the text was relatively accessible, the agency lacked any specialized expertise, and 
the statute could not operate without a definitive resolution (not one susceptible 
to change with subsequent administrations). Here, the Court favored the Secre-
tary because the question was highly technical, the text was arcane, the Secretary 
had specialized expertise, and the interpretation was definitive as a practical 

 

57. Id. at 86-87. 

58. Id. 

59. Id. at 86. 

60. Id. (quoting 20 U.S.C. § 7709(b)(2)(B)(i) (2006)) (omission original). 

61. Id. at 86-87. 

62. Id. at 88-89. 

63. Id. at 90. 
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matter because it had been stable over a long period.64 As a doctrinal matter, the 
Court deferred to the Secretary’s interpretation under Chevron. But the formal 
deference standard was fairly unimportant in this case—as then-Judge Breyer 
said it might be in some instances.65 More important was that the Court looked 
to the Secretary for a workable, determinate interpretation of the statutory pro-
vision. 

Although the major questions cases reflect Breyer-type factors, Justice Breyer 
did not get everything he wished for. The Brown & Williamson majority credited 
Breyer with bringing the major questions doctrine into the deference analysis,66 
but he dissented in that case.67 Breyer disagreed with the Court’s statutory anal-
ysis, contending that tobacco products fit within the language and purpose of 
the statute.68 He did not disagree that tobacco regulation had “enormous social 
consequences” or that the importance of the question ought to be a relevant fac-
tor.69 Rather, he believed that the statutory language and purpose were “the 
most important indicia of statutory meaning”70 and doubted the existence of a 
“canon of interpretation” based on the question’s significance that tipped the bal-
ance against deference in “close cases.”71 For Breyer then, as before, the signifi-
cance of the question was only one relevant factor among others, not a tiebreaker. 
Furthermore, he said, any such canon “do[es] not . . . control[] the out-
come . . . [i]nsofar as the decision to regulate tobacco reflects the policy of an 
administration” because “that administration, and those politically elected offi-
cials who support it” will supply the “degree of accountability” necessary to 

 

64. The interpretation was longstanding. A prior Secretary had resolved the calculation issue 
many years before, subsequent Secretaries had applied the formula ever since, and a more 
recent predecessor was responsible for dra�ing the unfortunate statutory language that 
threatened to unsettle it. See id. at 90-93. 

65. See Breyer, supra note 1, at 377. 

66. FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 159 (2000). 

67. Id. at 161 (Breyer, J., dissenting). 

68. See id. at 163-67. 

69. Id. at 190 (quoting Regulation of Tobacco Products (Part 1): Hearings Before the H. Subcomm. on 
Health and the Env’t, 103d Cong. 69 (1994) (statement of David A. Kessler, Commissioner, 
Food & Drug Admin.)). 

70. Id. at 163. 

71. Id. at 190. Similarly, in Whitman v. American Trucking, Justice Breyer expressed doubt that a 
“clear” “textual commitment” was required for an agency to consider economic costs. 531 U.S. 
457, 490 (2001) (Breyer, J., concurring in part and concurring in the judgment). All else equal, 
he said, an agency should have leeway to interpret a statute to permit “rational regulation.” Id. 
But he concurred rather than dissented because he found specific indications in the statutory 
purpose and legislative history that Congress did not intend for the EPA to consider economic 
costs in setting National Ambient Air Quality Standards. See id. at 490-96. 
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“alleviate any concern that Congress, rather than an administrative agency, ought 
to make this important regulatory decision.”72 

By joining the majority opinion in King, Justice Breyer acceded to an even 
more extreme form of the major questions doctrine. That form was stronger, 
capable not only of tipping the balance against deference in a close case but of 
overriding other indications of congressional intent on the deference issue in any 
case involving a major question. Furthermore, the Court treated the doctrine as 
a canon unto itself that serves as an outright alternative to Chevron in such cases. 
In Brown & Williamson, the Court considered the magnitude of the question at 
the first step of the Chevron test when asking whether “Congress had directly 
spoken to the precise question at issue.”73 In King, the Court asserted the mag-
nitude of the question as the test.74 Perhaps Breyer reluctantly accepted this al-
teration of the major questions factor—a battle he had already begun to lose in 
Brown & Williamson—to secure the Chief Justice’s vote to fix the ACA in a deci-
sion that was otherwise consistent with his overall approach. 

In any event, Breyer was more successful in preventing another factor that 
he had earlier emphasized—whether an agency interpretation is both “substan-
tively” and “procedurally” the sort that Congress would likely intend to carry the 
force of law75—from becoming a simple rule. If the major questions cases basi-
cally align with Breyer’s approach, the cases focusing on the “procedural formal-
ity” or more broadly, congressional delegation of agency lawmaking authority, 
are the fullest realization of his vision. The next Section takes up this discussion. 

B. Lawmaking Procedures 

The first of the “procedural formality” cases is United States v. Mead Corp.76 
That case arose when the Customs Service sent Mead a “ruling letter” advising 
the company that its day planners were considered “diaries” subject to tariff un-
der the Harmonized Tariff Schedule, reversing their prior tax-free status.77 The 
Court held that the agency interpretation did not qualify for Chevron deference 
because a ruling letter is not a proper format for making binding law.78 In order 
for an agency interpretation to qualify for Chevron deference, Congress must del-
egate the authority to make binding law to the agency, and the agency must use 
 

72. Brown & Williamson, 529 U.S. at 163-64, 190 (Breyer, J., dissenting). 

73. See id. at 159 (majority opinion). 

74. See King v. Burwell, 576 U.S. 473, 485-86 (2015). 

75. See Breyer, supra note 1, at 370, 378-79. 

76. 533 U.S. 218 (2001). 

77. Id. at 225. 

78. See id. at 231-34. 
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that authority in making the interpretation at issue.79 The Court said the dele-
gation of certain procedures—notice-and-comment rulemaking or formal adju-
dication—was a “good indicator” that Congress intended to give the agency law-
making authority.80 Although the Secretary of the Treasury possessed the 
authority to exercise notice-and-comment rulemaking procedures for customs 
duties, the Customs Service instead sent a ruling letter to Mead.81 The Court 
found that “[t]he authorization for classification rulings, and Customs’s practice 
in making them, present a case far removed not only from notice-and-comment 
process, but from any other circumstances reasonably suggesting that Congress 
ever thought of classification rulings as deserving the deference claimed for them 
here.”82 At most, an interpretation contained in a Customs ruling letter could 
qualify for Skidmore deference83—that is, a court might “resort [to the interpre-
tation] for guidance” based on “the thoroughness evident in its consideration, 
the validity of its reasoning, its consistency with earlier and later pronounce-
ments, and all those factors which give it the power to persuade, if lacking power 
to control.”84 While closing the door on ruling letters, the Court le� open the 
possibility that an interpretation could qualify for Chevron deference without 
procedural formality under other circumstances.85 

The next Term, Barnhart v. Walton86 filled that gap. The Court, with Justice 
Breyer writing for the majority, held that the Social Security Administration’s 
(SSA’s) interpretation of the Social Security Act qualified for Chevron deference 
even though the agency initially provided the interpretation in an employee 
handbook and other informal sources before ultimately issuing it through its 
delegated notice-and-comment rulemaking authority.87 The Court said: 

In this case, the interstitial nature of the legal question, the related exper-
tise of the Agency, the importance of the question to administration of 
the statute, the complexity of that administration, and the careful con-
sideration the Agency has given the question over a long period of time 

 

79. See id. at 226-27. 

80. Id. at 230. 

81. Id. at 221-22, 225. 

82. Id. at 231. 

83. Id. at 227. 

84. Skidmore v. Swi� & Co., 323 U.S. 134, 140 (1944). 

85. Mead, 533 U.S. at 230-31. 

86. 535 U.S. 212 (2002). 

87. See id. at 221-22. 
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all indicate that Chevron provides the appropriate legal lens through 
which to view the legality of the Agency interpretation here at issue.88 

Unsurprisingly given its author, Barnhart was the Court’s most forthright 
application of Justice Breyer’s factor-based, context-specific approach to judicial 
deference. To many, it was also the most confusing of the Court’s deference opin-
ions. How were the Barnhart factors different from the ones in Skidmore, which 
directed courts to regard an agency interpretation not as a source of binding law 
but only as a source of “guidance” for their own independent interpretations?89 
How would a court know when to apply the procedural rule from Mead or the 
standards from Barnhart?90 But these questions miss the bigger picture: the 
Court per Breyer was embracing a context-specific approach. It was not offering 
Mead, Barnhart, and Skidmore as alternative rules or on/off deference switches. 
It instead was creating space for different degrees of deference. If the SSA’s in-
terpretation would qualify at a minimum for “persuasive” Skidmore deference 
based on “the thoroughness evident in its consideration, the validity of its rea-
soning, [and] its consistency with earlier and later pronouncements,”91 why not 
give it “binding” Chevron deference when other important factors also were pre-
sent: the agency possessed delegated lawmaking authority, issued its interpreta-
tion almost contemporaneously with the enactment of the statute, and had ad-
hered to that interpretation since?92 Under these circumstances, withholding 
Chevron-level deference just because the agency had not used its delegated no-
tice-and-comment rulemaking procedures (as it eventually did in anticipation 
of this litigation) would render those procedures an empty formality.93 The 
agency would have arrived in exactly the same place as before (which is precisely 
where it landed a�er notice-and-comment rulemaking).94 In Mead, the Court 
never said that procedural formality was required or necessary for its own sake—
that was Justice Scalia’s characterization of the opinion in his dissent.95 

Barnhart clarifies that Mead did not establish a simple rule requiring proce-
dural formality and displays a context-based approach that echoes many of the 
factors that Justice Breyer earlier identified in his scholarship. Understanding 
 

88. Id. at 222. 

89. See Skidmore, 323 U.S. at 140. 

90. See Lisa Schultz Bressman, How Mead Has Muddled Judicial Review of Agency Action, 58 VAND. 
L. REV. 1443, 1451-75 (2005); cf. Adrian Vermeule, Mead in the Trenches, 71 GEO. WASH. L. REV. 
347 (2003) (describing the confusion le� in the wake of Mead). 

91. Skidmore, 323 U.S. at 140. 

92. See Barnhart, 535 U.S. at 217, 219-20. 

93. Id. at 221-22. 

94. Id. at 221. 

95. See Mead, 533 U.S. at 239-61 (Scalia, J., dissenting). 
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Barnhart as the best evidence of a context-specific approach clears up some of the 
confusion about the “procedural formality” decisions. In addition, it demon-
strates how such an approach works to approximate the degree of deference that 
Congress likely intends, and that makes sense, for a particular interpretation. 

 
*    *    * 

 
While the Court has decided other important cases consistent with a context-

specific approach to judicial deference, the examples I have discussed show the 
extent to which the Court incorporated factors like those then-Judge Breyer 
identified in 1986. The complex doctrinal framework that Justice Breyer helped 
build on the Court substantially achieved what he earlier envisioned. I am not 
claiming that Breyer is responsible for the Court’s doctrines, the direction they 
took, or the direction they will take in the future. As previously noted, he did not 
agree with the Court’s formulation and application of the doctrines in every case. 
Perhaps most importantly, Barnhart notwithstanding, the Court never fully ap-
preciated the music of his approach. Breyer was interested in a “blended” ap-
proach, harmonizing the Court’s individual doctrines to a much greater extent.96 
Although there are strong indications that Breyer won the day more o�en than 
he lost, few would say that the law of deference reflects a genuinely blended ap-
proach.97 

Regrettably for Justice Breyer, the Court’s approach is breaking down as he 
retires from the bench. Moreover, the new conservative majority appears to be 
moving toward another single, simple rule: no deference. Ironically, some are 
doing so to prevent “the abdication of the judicial duty.”98 Then-Judge Breyer 
thought that a rule of automatic deference to agency interpretations under Chev-
ron would amount to more of an abdication than necessary, and Justice Breyer 
helped prevent that result. In contrast, some conservative Justices seem to view 
almost any deference as contrary to the Court’s “job of saying what the law is.”99 
From this perspective, interpreting statutes is the courts’ constitutional role to 
perform, not Congress’s choice to assign or agencies’ prerogative to assume. But 
even the conservative Justices who have not expressed so forceful an objection to 
deference have harnessed a new tool for undermining it, as the next Part details. 

 

96. See Bednar & Hickman, supra note 8, at 1437-38; see, e.g., City of Arlington v. FCC, 569 U.S. 
290, 308 (2013) (Breyer, J., concurring in part and concurring in the judgment). 

97. Bednar & Hickman, supra note 8, at 1437-38. 

98. See Gutierrez-Brizuela v. Lynch, 834 F.3d 1142, 1152 (10th Cir. 2016) (Gorsuch, J., concurring) (criticiz-
ing Chevron deference as “no less than a judge-made doctrine for the abdication of the judicial duty” to 
say “what the law is”). 

99. Id. 
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i i .  the court’s new rule  

The new conservative majority has been transforming the major questions 
doctrine in a way that strongly suggests they are moving toward a no-deference 
rule.100 The conservative majority started rather stealthily, responding to appli-
cations for emergency relief on the so-called shadow docket. In a per curiam 
opinion in Alabama Ass’n of Realtors v. Department of Health & Human Services, 
the Court blocked the Centers for Disease Control and Prevention (CDC) from 
instituting a nationwide eviction moratorium for certain tenants living in coun-
ties with high COVID-19 transmission levels.101 The Court described the statu-
tory basis for the moratorium as a “wafer-thin reed upon which to rest such 
sweeping power,” and the agency’s “claim of expansive authority” under the rel-
evant provision as both “unprecedented” and “breathtaking.”102 Quoting Utility 
Air Regulatory Group, which quoted Brown & Williamson, the Court stated, “We 
expect Congress to speak clearly when authorizing an agency to exercise powers 
of vast economic and political significance.”103 Justice Breyer dissented, joined 
by Justices Sotomayor and Kagan.104 He did not find it “demonstrably clear” that 
the CDC lacked authority to issue the moratorium,105 as the Court’s standard for 
emergency relief requires; indeed, he said it was “undisputed that the statute 
permits the CDC to adopt significant measures such as quarantines, which ar-
guably impose greater restrictions on individuals’ rights and state police powers 
than do limits on evictions.”106 But his main point was that lower courts were 
split on the legal questions in the case. And the answers to those questions were 
very important, “impact[ing] the health of millions.”107 He believed that 
“[t]hese questions call[ed] for considered decisionmaking, informed by full 
briefing and argument,” and the Court should not “set aside the CDC’s eviction 
moratorium in this summary proceeding.”108 

In the COVID-vaccine-mandate case, National Federation of Independent Busi-
ness (NFIB) v. Occupational Safety & Health Administration (OSHA), the Court 

 

100. See Lisa Schultz Bressman & Kevin M. Stack, Chevron Is a Phoenix, 74 VAND. L. REV. 465, 466, 
473-74 (2021) (discussing the conservative Justices’ apparent willingness to overrule Chevron). 

101. 141 S. Ct. 2485, 2490 (2021) (per curiam). 

102. Id. at 2489. 

103. Id. (quoting Util. Air Regul. Grp. v. EPA, 573 U.S. 302, 324 (2014)) (quotation marks omit-
ted). 

104. Id. at 2490 (Breyer, J., dissenting). 

105. Id. 

106. Id. at 2492. 

107. Id. at 2494. 

108. Id. 
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again applied the major questions doctrine to block a challenged agency regula-
tion on its shadow docket.109 In a per curiam opinion, the Court prevented 
OSHA from imposing a vaccine mandate in workplaces covered by the Occupa-
tional Safety and Health Act because (1) such mandates were a matter of great 
“economic and political significance”; and (2) OSHA regulates “workplace 
safety,” not “public health measures.”110 If an agency’s authority over a new sub-
ject is significant and “untethered” from its core duties, then Congress must 
grant that authority clearly.111 Justice Gorsuch, joined by Justices Thomas and 
Alito, wrote a concurrence that went even further.112 He called the major ques-
tions doctrine a surrogate for the constitutional nondelegation doctrine: while 
the clear-statement rule gets the job done in some cases by blocking an agency 
from exercising significant authority, in many others Congress should not be 
able to delegate such authority at all.113 In Gorsuch’s view, the major questions 
doctrine is a clear-statement super rule: no deference and no delegation. Justices 
Breyer, Sotomayor, and Kagan jointly dissented.114 They acknowledged that the 
question was important: “The [mandate] responds to a workplace health emer-
gency unprecedented in the agency’s history.”115 And they appreciated that the 
mandate might be “far-reaching,” as would reflect “the scope of the crisis.”116 But 
they did not find these factors controlling because the mandate “perfectly fit[] 
the language of the applicable statutory provision.”117 Consequently, the dissent-
ing Justices said, the Court lacked justification to prevent the mandate from tak-
ing effect.118 

The Court reserved its most dramatic makeover of the major questions doc-
trine for a case on the merits docket, decided on the last day of the 2021 October 
Term.119 In West Virginia v. EPA, Chief Justice Roberts—writing for himself and 
the five other conservative Justices—concluded that the EPA lacked authority to 
issue a rule shi�ing electric-power generation from higher-pollution-emitting 
sources to lower-pollution-emitting ones, rather than imposing a source-specific 

 

109. 142 S. Ct. 661 (2022) (per curiam). 

110. Id. at 665 (emphasis omitted). 

111. Id. at 666. 

112. See id. at 667-70 (Gorsuch, J., concurring). 

113. See id. at 668-69. 

114. See id. at 670-77 (Breyer, Sotomayor & Kagan, JJ., dissenting). 

115. Id. at 675. 

116. Id. 

117. Id. 

118. See id. at 676. 

119. West Virginia v. EPA, 142 S. Ct. 2587 (2022). 
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requirement.120 The Court offered four main reasons for rejecting this rule. First, 
“as EPA itself admitted . . . ‘[u]nderstand[ing] and project[ing] system-
wide . . . trends in areas such as electricity transmission, distribution, and stor-
age’ requires ‘technical and policy expertise not traditionally needed in EPA reg-
ulatory development.’”121 Second, “[t]he basic and consequential tradeoffs in-
volved in such a choice” (i.e., “the decision how much coal-based generation 
there should be over the coming decades”) “are ones that Congress would likely 
have intended for itself.”122 Third, “[t]he last place one would expect to find 
[such congressional authorization] is in the previously little-used backwater of 
Section 111(d).”123 Finally, the Court could not “ignore that the regulatory writ 
EPA newly uncovered conveniently enabled it to enact a program that, long a�er 
the dangers posed by greenhouse gas emissions ‘had become well known, Con-
gress considered and rejected’ multiple times.”124 

With respect to the major questions doctrine itself, the Court for the first 
time endorsed it as a full-blown canon of statutory construction. The Court con-
firmed its “label” and status as a “doctrine”: 

[The label] took hold because it refers to an identifiable body of law that 
has developed over a series of significant cases all addressing a particular 
and recurring problem: agencies asserting highly consequential power 
beyond what Congress could reasonably be understood to have granted. 
Scholars and jurists have recognized the common threads between those 
decisions. So have we.125 

Among the major questions cases, the Court highlighted Brown & Williamson, 
Gonzales, Utility Air, and NFIB.126 Underscoring the force of the doctrine, the 
Court specified that it was not only a “practical” indicator of congressional intent 
but also rooted in “separation of powers principles.”127 As for its operation, the 
Court said that an agency cannot exercise authority over a major question with-
out “something more than a merely plausible textual basis” for its action.128 

 

120. See id. at 2610-12. 

121. Id. at 2612 (quoting U.S. ENV’T PROT. AGENCY, FISCAL YEAR 2016: JUSTIFICATION OF APPRO-

PRIATION ESTIMATES FOR THE COMMITTEE ON APPROPRIATIONS 213 (2015)) (emphasis omit-
ted). 

122. Id. at 2613. 

123. Id. 

124. Id. at 2614 (quoting FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 144 (2000)). 

125. Id. at 2609. 

126. See id. 

127. Id. 

128. Id. 



the yale law journal forum November 21, 2022 

748 

Instead, the agency must identify “‘clear congressional authorization’ for the 
power it claims.”129 Although the Court said the doctrine only applies in “ex-
traordinary cases,”130 it never mentioned Chevron or any alternative framework 
for “ordinary” cases. 

Justice Gorsuch concurred, joined by Justice Alito, writing to offer some fur-
ther “observations” about the major questions doctrine.131 He explored in detail 
its constitutional foundation and practical function as “a clear-statement rule.”132 
He also surveyed the Court’s decisions to demonstrate when the doctrine comes 
into play. For example, it applies “when an agency claims the power to resolve a 
matter of great ‘political significance’ . . . or end an ‘earnest and profound debate 
across the country.’”133 It applies “when Congress has ‘considered and rejected’ 
bills authorizing something akin to the agency’s proposed course of action,”134 
and it applies when an agency “seeks to regulate ‘a significant portion of the 
American economy’ . . . or require ‘billions of dollars in spending by private per-
sons or entities.’”135 

Justice Kagan dissented, joined by Justices Breyer and Sotomayor. She said 
there was no such thing as the major questions “doctrine.”136 On her reading, the 
Court had previously approached major questions in a more contextual, “pur-
posive” fashion.137 Specifically, “the Court simply insisted that the text of a broad 
delegation, like any other statute, should be read in context, and with a modicum 
of common sense.”138 Under this “ordinary method” of statutory interpretation, 
the Court asked whether “[f]irst, an agency was operating far outside its tradi-
tional lane, so that it had no viable claim of expertise or experience[,] [a]nd sec-
ond, the action, if allowed, would have conflicted with, or even wreaked havoc 
on, Congress’s broader design”—in Kagan’s view, neither applied to the EPA’s 
interpretation in the case.139 In departing from this method, Kagan argued, the 
majority “replace[d] normal text-in-context statutory interpretation with some 

 

129. Id. (quoting Util. Air Regul. Grp. v. EPA, 573 U.S. 302, 324 (2014)). 

130. Id. 

131. Id. at 2616 (Gorsuch, J., concurring). 

132. See id. at 2616-20. 

133. Id. at 2620 (first quoting Nat’l Fed’n of Indep. Bus. v. OSHA, 142 S. Ct. 661, 665 (2022) (per 
curiam); and then quoting Gonzales v. Oregon, 546 U.S. 243, 267-68 (2006)). 

134. Id. at 2621 (quoting FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 144 (2000)). 

135. Id. (first quoting Util. Air Regul. Grp. v. EPA, 573 U.S. 302, 324 (2014); and then quoting King 
v. Burwell, 576 U.S. 473, 485 (2015)). 

136. Id. at 2633 (Kagan, J., dissenting). 

137. Id. at 2634. 

138. Id. at 2633. 

139. Id. 
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tougher-to-satisfy set of rules,” namely a “two-step inquiry” under which 
“[f]irst, a court must decide, by looking at some panoply of factors, whether 
agency action presents an ‘extraordinary case[],’ [and second,] if it does, the 
agency ‘must point to clear congressional authorization for the power it claims,’ 
someplace over and above the normal statutory basis we require.”140 Not only 
was this two-step inquiry newly minted—”[t]he Court has never even used the 
term ‘major questions doctrine’ before,” Kagan noted141—it also defied common 
sense. Congress, she observed, delegates decisions of “significant ‘economic and 
political magnitude’” to agencies “all the time,” but in a “sensible way” that must 
be assessed in consideration of “(among other potentially relevant factors) the 
nature of the regulation, the nature of the agency, and the relationship of the two 
to each other.”142 Applying these factors to the EPA’s rule, Kagan found that it 
“f[ell] within EPA’s wheelhouse” and “fit[] perfectly” with the statute.143 

Justice Kagan’s protests aside, West Virginia establishes that the major ques-
tions doctrine—even if once only a factor among others in the deference mix—
is now an official canon of construction that prohibits agencies from issuing in-
terpretations that address matters of significance absent clear congressional au-
thorization. Furthermore, this new canon is positioned to become a simple rule 
depriving agencies of deference for any interpretation of nontrivial consequence. 
The Court claimed in West Virginia that the doctrine applies only in “extraordi-
nary cases.”144 However, it has provided little more than general categories (e.g., 
the political nature of the question or its effect on the national economy) to sep-
arate such cases from “ordinary” ones. Given the nature of regulatory statutes 
and the problems they address, these categories are easily satisfied by any agency 
action worthy of attention. Meanwhile, the Court has little institutional incentive 
to restrain application of the doctrine to truly extraordinary cases. The major 
questions doctrine is a mechanism for the Court to reclaim judicial authority and 

 

140. Id. at 2634 (quoting id. at 2609 (majority opinion)). 

141. Id. 

142. Id. at 2633 (quoting FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 133 (2000)). 
Justice Kagan acknowledged that she had dissented in some of the Court’s previous cases ap-
plying major-questions-style reasoning but was looking to them for the principle they re-
vealed. Id. at 2636 n.4. Kagan’s characterization of those cases was also more generous than 
Justice Breyer’s description had sometimes been when concurring or dissenting in them—for 
example, as discussed above, Breyer dissented in Brown & Williamson partly because he found 
the Court’s major questions analysis already too canon-like. See supra notes at 68-72 and ac-
companying text. 

143. West Virginia, 142 S. Ct. at 2633 (Kagan, J., dissenting). 

144. Id. at 2609 (majority opinion). 
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cabin congressional delegation without overruling entrenched precedents, nota-
bly Chevron and the permissive nondelegation decisions.145 

That is not to say blanket application of the doctrine is inevitable. Already 
there are cases involving important questions that evince a more regular ap-
proach. An example is Biden v. Missouri,146 which the Court decided on the or-
ders docket the same day as NFIB. The case also involved a COVID-vaccine 
mandate, issued by the Secretary of Health and Human Services (HHS) and the 
Medicaid and Medicare Programs.147 A majority comprised of Chief Justice Rob-
erts, the three liberal justices, and Justice Kavanaugh refused to block a vaccine 
mandate for healthcare providers because it was likely lawful for the Secretary to 
issue such a mandate, which “fit[]” within the relevant text and statutory 
scheme.148 Justices Thomas, Alito, Gorsuch, and Barrett dissented.149 They 
would have decided the two vaccine-mandate cases alike and against the relevant 
agencies, blocking both mandates from taking effect.150 Perhaps, then, a major-
ity of the Court would refrain from applying the major questions doctrine unless 
a case involves an extraordinary “misfit” between an agency’s asserted authority 
and its statutory “wheelhouse,” to use Justice Kagan’s terms from her West Vir-
ginia dissent.151 

Another example is Becerra v. Empire Health Foundation,152 which the Court 
decided a week before West Virginia. The case had a remarkably similar feel to 
Zuni—in Empire Health Foundation, the Court approved an agency interpretation 
of inartful, highly technical text. At issue was the Medicare fraction, which is 
used to pay hospitals for providing inpatient treatment to qualifying individuals 
with disabilities. HHS had maintained a consistent interpretation of the formula 
for nearly two decades (though, admittedly, it read the provision differently for 
as many years before that).153 Justice Kagan wrote for the majority, which in-
cluded Justices Thomas, Breyer, Sotomayor, and Barrett.154 She characterized 
the question at issue as “technical but important” and the statutory language as 
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an interpretive maze.155 She introduced the statutory scheme at “a high level of 
generality” to provide a way into the text.156 Nevertheless, reading the text as 
written was nearly impossible.157 She set it out, inserting in brackets basic gram-
mar, program names, and other missing referents to assist the reader. Still, she 
acknowledged, it was “a mouthful (and without the brackets it’s even worse).”158 

How should the Court approach such unfortunate language, upon which 
major healthcare dollars depended? Justice Kagan stated up front that “HHS’s 
regulation correctly construes the statutory language at issue.”159 Unlike the ma-
jority in Zuni, she did not mention Chevron. Instead, she offered what might be 
understood as a different pair of steps. First, she determined that “the ordinary 
meaning of the fraction descriptions, as is obvious to any ordinary reader, does 
not exactly leap off the page.”160 Second, she invoked “Justice Frankfurter’s in-
junction that when a statute is ‘addressed to specialists, [it] must be read by 
judges with the minds of the specialists.’”161 “[R]ead in that suitable way,” Kagan 
found that “the fraction descriptions disclose a surprisingly clear meaning—the 
one chosen by HHS.”162 Although she found a clear meaning and did not defer 
to HHS, as the Court had in Zuni, the exact level of deference made no difference 
in this case. She chose the correct interpretation “with the mind” of specialists at 
HHS, not a judge wed to words. With this mindset, she worked through the text 
in the context of the statutory structure, rejected the arguments on the other 
side, and concluded that “[t]he text and context support[ed] the agency’s read-
ing: HHS has interpreted the words in those provisions to mean just what they 
mean throughout the Medicare statute.”163 Her message was clear: the Court did 
not simply rely on HHS in interpreting an ambiguous statutory interpretation, 
Skidmore-style; rather, HHS led the Court through the statutory maze to the 
“surprisingly clear meaning.” Justice Kavanaugh dissented, joined by the Chief 
Justice and Justices Alito and Gorsuch.164 In Kavanaugh’s view, the case was 
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easily resolved “by the most fundamental principle of statutory interpretation: 
Read the statute.”165 He believed that the literal language of the relevant provi-
sion controlled and cut against HHS.166 But Kagan (with the support of Justices 
Thomas and Barrett, as well as her liberal colleagues!) devised a new strategy for 
cases involving technical-but-important questions and inside-baseball text: 
Read the statute with the mind of the agency. 

If these cases are any indication, the major questions doctrine need not be-
come a simple rule directing courts to withhold deference from an agency inter-
pretation any time they perceive the question to be a significant one. But if the 
Justices do take the doctrine too far, there will be cause to recall what then-Judge 
Breyer said when the Court was on the precipice of embracing Chevron as a sim-
ple rule: the context-specific approach likely will not disappear from the law but 
will instead reemerge in the lower courts through other outlets.167 The next Part 
explains why. 

i i i .  justice breyer’s legacy in the lower courts  

In his 1986 article, then-Judge Breyer explained that a simple rule of judicial 
deference was unlikely to prevail in the long run because it does not account for 
the difficult task of judicial review.168 Legal questions come “in an almost infinite 
variety of sizes, shapes and hues” and arise in an innumerable variety of proce-
dural postures.169 Some questions are bound up with a “web of existing inter-
pretations, including interpretation of rules, standards, statutory meanings and 
interpretive practices.”170 Some involve voluminous records, some pop up in the 
middle of already-protracted litigation, and some arrive without proper agency 
consideration.171 Meanwhile, judges feel “institutional pressure” to make sense 
of the law before them and dispose of cases in a fair, expeditious manner.172 In 
short, “the way[s] in which questions of statutory interpretation may arise are 
too many and too complex to rely upon a single simple rule to provide an an-
swer.”173 Breyer speculated that, if the Court did understand Chevron to impose 
a simple rule of deference, lower courts would likely gravitate toward a 
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“jurisprudence of ‘degree and difference’” regardless.174 Specifically, lower courts 
would not automatically defer to an agency interpretation of an ambiguous stat-
utory provision without considering whether that degree of deference was ap-
propriate under the circumstances.175 

One might imagine that the inverse is also true—courts will not automati-
cally withhold deference from an agency interpretation, even if the question is 
important, without considering whether doing so is appropriate in context. Ra-
ther, lower courts will work out the “agency-court relationship” by considering 
which interpreter can best make sense of the particular question and statute at 
issue.176 The reason is that none of the institutional realities that then-Judge 
Breyer confronted daily have changed. Legal questions are no less varied—either 
substantively or procedurally. Furthermore, courts are likely to experience addi-
tional pressure given the direction of the Court’s new rule toward banning def-
erence. Neither the lower courts nor Congress have suddenly developed the ex-
pertise necessary to address the innumerable “technical but important” issues 
that arise in the operation of a complex regulatory statute.177 Feeling considera-
ble strain just trying to do their jobs, lower courts will look for other principles 
of statutory interpretation or administrative law that justify deferring to the 
agency’s resolution of those questions. 

Lower courts will not have to look far. For example, they might take the tack 
that the majority took in Empire Health Foundation, finding a clear meaning of a 
highly technical statutory provision “with the minds of the specialists.”178 Or, if 
the relevant statutory provision is ambiguous, courts might heavily rely on the 
agency interpretation in reaching their own interpretation, Skidmore-style, even 
if the Court never cites that case again. In many instances, the precise degree of 
deference does not matter as much as achieving a sensible result. But Chevron-
level deference does matter when an agency seeks the flexibility to change its in-
terpretation in light of changed circumstances, whether technological, economic, 
social, or political. If a court locks in the meaning of a statutory provision, gen-
erally only Congress may change it.179 When strong-form deference remains im-
portant, courts might see a path forward by shi�ing their focus. If Justice Kagan 
can read a statute with the mind of a specialist, lower courts can see a statutory 
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interpretation through the lens of an administrator. Thus, they might character-
ize an agency’s action not as interpretation, but as a policy decision implement-
ing the statute, subject to more accommodating arbitrary-and-capricious review 
under the Administrative Procedure Act.180 

The upshot is that, as long as regulatory statutes exist, a more context-spe-
cific approach to judicial review of agency statutory interpretations is likely to 
live on in the lower courts. No matter how simple the rule, lower courts do not 
have a simple job. As then-Judge Breyer wrote, “Inevitably, one suspects, we will 
find the courts actually following more varied approaches, sometimes deferring 
to agency interpretations, sometimes not, depending upon the statute, the ques-
tion, the context, and what ‘makes sense’ in the particular litigation.”181 

conclusion  

Well before he joined the Court, Justice Breyer advocated an approach under 
which the degree of judicial deference to an agency interpretation of an ambigu-
ous statutory provision varies with the particular interpretation and statute at 
issue. Courts would consider a number of relevant factors—such as the nature 
of the question, the agency’s related expertise, and the procedural format of the 
interpretation—in determining the level of deference that Congress likely would 
intend, and that makes practical sense, for the interpretation at issue. This Essay 
has shown that Breyer’s context-specific approach emerged in the Court’s defer-
ence decisions more than many might appreciate. My claim is not that these de-
cisions are attributable to Breyer or that they achieve the exact balance he 
wanted. Rather, he helped build an approach to judicial deference that, though 
complex, proved workable for decades. 

Now the conservative majority on the Court has begun to dismantle that ap-
proach by positioning the major questions doctrine as a rule of no deference to 
any agency interpretation of real consequence. When the major questions doc-
trine comes into play, Chevron drops from the analysis. The Court demands clear 
textual authorization for the agency interpretation rather than implying such au-
thorization from statutory ambiguity. Although the Court has said the doctrine 
applies only in “extraordinary” cases, it has offered no metric for assessing a 
question’s significance beyond general, easily satisfied criteria. And it has an in-
stitutional incentive to apply that doctrine extensively to restore its own 
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authority as well as to restrict congressional delegation. What remains of defer-
ence is uncertain. 

But Justice Breyer may have the last word, though he would take no pride 
and find no solace in offering it. Even if the Court takes its new rule too far, it is 
ultimately unlikely to see that rule have a significant effect in the lower courts. 
Judicial review is not a simple matter amenable to a simple rule. Legal questions 
come in an endless variety, and these complexities generate institutional pressure 
that may lead judges back toward a context-specific approach, despite any simple 
rule. These realities have not changed with the membership of the Court. Only 
the direction of the rule has changed—from automatic deference to no defer-
ence—which intensifies pressure on courts to find a workaround given the sheer 
volume of important technical questions that arise under regulatory statutes. No 
simple rule is likely to succeed in the long run. The new conservative majority 
might believe that a context-specific approach constitutes an abdication of judi-
cial responsibility to say what the law is. For judges in the trenches and others 
who carry on Breyer’s legacy, it is the very definition of responsible judging. 
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