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ABSTRACT. Under the Obama Administration, agencies issued guidance concerning sexual
assault and harassment on college campuses, transgender rights, the use of arrest and conviction
records in employment decisions, and deferral of deportation proceedings against undocumented
immigrants. These actions have been either set aside by circuit courts or rescinded under the
Trump Administration, in part on the grounds that they were issued without notice-and-comment
rulemaking. Nonetheless, courts have blocked the Trump Administration’s rescission of the de-
ferred-action program because the government failed to consider the “serious reliance interests”
the program had generated.

This Article examines the legal validity and effect of these recent administrative actions con-
cerning civil rights and social inclusion. In doing so, it addresses some of the most difficult and
disputed questions in administrative law: what is the appropriate scope of the “guidance exemp-
tion” from notice-and-comment rulemaking and what kinds of legal effects can guidance gener-
ate? Drawing on the philosophy of law, the Article argues that guidance can provide a privileged
reason for agency action but cannot categorically mandate or prohibit any course of public or pri-
vate conduct. Such nonbinding action can nonetheless generate legally cognizable interests when
individuals and institutions rely on the guidance to make plans and investments, or to see their
status or the harms they suffer recognized. These reliance interests must be taken into account if
the policy is to be rescinded.

This argument has concrete consequences for the staying power of the policies federal agen-
cies put in place during the Obama Administration. More broadly, it sheds light on problems of
internal administrative procedure and judicial review of administrative action, as well as funda-
mental issues in jurisprudence concerning “the force and effect of law.”
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THE CLAIMS OF OFFICIAL REASON

INTRODUCTION

During Barack Obama’s presidency, administrative agencies issued several
controversial guidance documents that attempted to push the boundaries of so-
cial inclusion. The Department of Education issued a Dear Colleague letter in-
terpreting statutory and regulatory norms against sex discrimination in educa-
tion to encompass an obligation on federal-education-grant recipients to
adjudicate claims of sexual assault and harassment.! The Equal Employment
Opportunity Commission (EEOC) issued guidelines on when the use of arrest-
and-conviction records in employment decisions may constitute racial discrimi-
nation under Title VII of the Civil Rights Act of 1964.> The Departments of Jus-
tice and Education jointly issued guidance on the application of the civil rights
laws to transgender persons.® In each case, the agencies implemented regulatory
laws that concern racial or gender inclusion in various social spheres. The result-
ing guidance documents sought to delineate the scope of that inclusion. They
stated that schools must ensure that campus interactions do not create a hostile
environment that excludes people from access to education because of their sex;
federal grantees must ensure transgender persons are not excluded from facilities
that are consistent with their gender identity; and employers should ensure that

1. Office for Civil Rights, Dear Colleague Letter from Assistant Secretary for Civil Rights Russlynn
Ali, U.S. DEP'T EDUC. (Apr. 4, 2011), https://wwwz2.ed.gov/about/offices/list/ocr/letters
/colleague-201104.pdf [https://perma.cc/8RKM-7LQB] [hereinafter 2011 Dear Colleague Let-
ter]. Dear Colleague letters are a common form of guidance issued by the Department of Ed-
ucation. The Trump Administration rescinded the 2011 Dear Colleague Letter in 2017. Office
for Civil Rights, Dear Colleague Letter from Acting Assistant Secretary for Civil Rights Candice
Jackson, U.S. DEP'T EDUC. (Sept. 22, 2017), https://www2.ed.gov/about/offices/list/ocr
/letters/colleague-title-ix-201709.pdf [https://perma.cc/RTD7-GHLX] [hereinafter Sept.
2017 Dear Colleague Letter].

2. Enforcement Guidance No. 915.002, Consideration of Arrest and Conviction Records in Employment
Decisions Under Title VII of the Civil Rights Act of 1964, EEOC (Apr. 25, 2012), https://www
.eeoc.gov/laws/guidance/arrest_conviction.cfm [https://perma.cc/YZ3M-8NMF] [herein-
after Arrest and Conviction Guidance].

3. Civil Rights Div. & Office for Civil Rights, Dear Colleague Letter from Assistant Secretary for
Civil Rights Catherine E. Lhamon & Principal Deputy Assistant Attorney General for Civil Rights
Vanita Gupta, U.S. DEP’'T EDUC. & U.S. DEP’T JUST. (May 13, 2016), https://www2.ed.gov
/about/offices/list/ocr/letters/colleague-201605-title-ix-transgender.pdf  [https://perma.cc
/3BHZ-2QP3] [hereinafter 2016 Dear Colleague Letter]. The Trump Administration rescinded
the 2016 Dear Colleague Letter in 2017. Civil Rights Div. & Office for Civil Rights, Dear Col-
league Letter from Acting Assistant Secretary for Civil Rights Sandra Battle and Acting Assistant
Attorney General for Civil Rights T.E. Wheeler, II, U.S. DEP’'T EDUC. & U.S. DEP'T JUST. (Feb.
22, 2017), https://www2.ed.gov/about/offices/list/ocr/letters/colleague-201702-title-ix.pdf
[https://perma.cc/2VMK-LXEK] [hereinafter Feb. 2017 Dear Colleague Letter].
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they do not, without sound business justification, exclude persons arrested for
or convicted of a crime from labor-market participation.

The Obama Administration’s deferred-action immigration programs like-
wise sought to extend the sphere of political recognition. The Department of
Homeland Security (DHS) issued enforcement memoranda, listing criteria to be
considered in deferring deportation proceedings against persons who unlawfully
entered the United States as children,* or who entered unlawfully and have chil-
dren who are citizens or lawful permanent residents.® The former policy, known
as Deferred Action for Childhood Arrivals (DACA), states that its purpose is to
specify how the government should “enforce the Nation’s immigration laws
against certain young people who were brought to this country as children and
know only this country as home.”® The latter policy, known as Deferred Action
for Parents of Americans (DAPA), similarly declares that “[t]he reality is that
most individuals” who may qualify for deferral “are hard-working people who
have become integrated members of American society.”” Both DACA and DAPA
therefore invoke these individuals’ social grounding in the United States as a
reason to allow them to remain in the country and gain a qualified, protected
status—a claim their longstanding presence in the territory makes upon the
American people and government.

Such policies on social inclusion were noteworthy for not only what they ex-
pressed but also how they expressed it. They were issued not through regula-
tions with the force and effect of law, but rather through Dear Colleague letters,
enforcement memoranda, and enforcement guidance, all of which lack binding
legal status.® The distinction between regulations and guidance is grounded in
the Administrative Procedure Act of 1946 (APA), which lays out procedural re-

4. Memorandum from Janet Napolitano, Sec’y, U.S. Dep’t Homeland Sec., to David V. Aguilar,
Acting Comm’r, U.S. Customs & Border Prot., et al. (June 15, 2012), https://www.dhs.gov
/xlibrary/assets/s1-exercising-prosecutorial-discretion-individuals-who-came-to-us-as
-children.pdf [https://perma.cc/5G4N-VNRZ] [hereinafter DACA Memo].

5.  Memorandum from Jeh Charles Johnson, Sec’y, U.S. Dep’t Homeland Sec., to Ledn
Rodriguez, Dir., U.S. Citizenship & Immigration Servs., et al. 4 (Nov. 20, 2014), http://www
.dhs.gov/sites/default/files/publications/14_1120_memo_deferred action_2.pdf [https://
perma.cc/Z7B9-KsMG] [hereinafter DAPA Memo].

6. DACA Memo, supra note 4, at 1.
7. DAPA Memo, supra note s, at 3.

8.  See, e.g., Shalala v. Guernsey Mem’l Hosp., 514 U.S. 87, 99 (1995); Gen. Elec. Co. v. EPA, 290
F.3d 377, 383 (D.C. Cir. 2002).
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quirements for agency rulemaking, including provision of notice and oppor-
tunity for public comment.” The APA exempts from these requirements inter-
pretive rules and “general statements of policy.”*® The courts have interpreted
this “guidance exemption”'' to apply to agency documents that lack legal force
either because the agency does not “intend[] to bind itself”'* by those documents
or because they do not have “binding effect.”'* Whether guidance issued without
notice and comment is procedurally valid therefore depends in the first instance
on whether it has such binding qualities.'* If it does, then the guidance may be
an invalid legislative rule, issued outside the procedures required by the APA.
Disputes over guidance documents thus often turn on whether their terms are
binding or whether they are applied in a binding way to the regulated public.
The DACA Memorandum, for instance, does not seem to require an immi-
gration official to take a particular action. It instead lists several criteria that
“should be satisfied before an individual is considered for an exercise of prose-
cutorial discretion,” and it underscores that each candidate for deferred action
should be evaluated “on an individual basis.”'® Rather than explicitly command-
ing a particular result, the guidance articulates relevant considerations for the
conduct of immigration enforcement. The DAPA Memorandum likewise pro-
vides for a process “similar to DACA, for exercising prosecutorial discre-
tion . . . on a case-by-case basis.”'® The Fifth Circuit nonetheless held that the

9. 5U.S.C.§ 553(c) (2018). For rules that by statute are required to be “made on the record after
opportunity for a hearing,” formal adjudicatory procedures are required. Id. §§ 553(c), 556,
557-

10. Id. § 553(b)(A). “[R]ules of agency organization, procedure, or practice” are also exempt. Id.
Those are beyond the scope of this article.

n.  See generally Ronald M. Levin, Rulemaking and the Guidance Exemption, 70 ADMIN. L. REV. 263
(2013).

12. Syncor Int'l Corp. v. Shalala, 127 E.3d 90, 94 (D.C. Cir. 1997).

13. Cmty. Nutrition Inst. v. Young, 818 F.2d 943, 947 (D.C. Cir. 1987); see also Nat'l Mining Ass’n
v. McCarthy, 758 F.3d 243, 251-52 (D.C. Cir. 2014).

14. In this Article, “procedural validity” refers to whether the agency document has been issued
through the process required by law, such as notice-and-comment rulemaking or formal rule-
making. If an agency is obliged to issue a document through such a process, but issues it
without taking such steps, that document is procedurally invalid. If, by contrast, an agency
complies with all procedures required by law, the document is procedurally valid. A document
may be procedurally valid but substantively invalid, where, for example, the document’s pro-
visions take into account policy considerations that the agency’s statutory authority forbids it
from considering. The substantive validity of guidance documents is generally beyond the
scope of this Article.

15. DACA Memo, supra note 4, at 1-2.
16. DAPA Memo, supra note 5, at 4.
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DAPA guidance was likely unlawful because it was “binding as a practical mat-
ter.”!” Likewise, DACA and the Dear Colleague letters on sexual harassment and
transgender rights have been rescinded by the Trump Administration in part on
the grounds that they were procedurally suspect or invalid.'® Institutions and
persons who benefited from or relied upon DACA have successfully challenged
the Trump Administration’s rescission of the guidance as itself unlawful, on the
grounds that the relevant agencies have failed to offer a well-reasoned explana-
tion for the rescission. '

This struggle over guidance on social inclusion is primarily a political battle
over the meaning of civil rights and the boundaries of the American political
community. But it also concerns the contested meaning and boundaries of law
itself in the administrative state. Although guidance is a “nonlegislative” form of
agency action® that “lack[s] power to control,”* it is nonetheless a kind of law.
Administrative law scholars have long recognized the significance of the “inter-
nal law” of administration —the set of rules and standards that agencies use to
limit or shape their own discretion, to notify private parties of the agency’s offi-
cial policy position, and to structure their internal organization.*” Some scholars
argue that such nonbinding documents are crucial bulwarks of the rule of law in
the administrative state: they concretize abstract statutory commands and con-
ferrals of power, and they regularize the discretionary application of statutory

17.  Texas v. United States, 809 F.3d 134, 171 (5th Cir. 2015) (citing Gen. Elec. Co. v. EPA, 290 F.3d
377, 383 (D.C. Cir. 2002)), aff’d by an equally divided court, 136 S. Ct. 2271 (2016).

18.  Sept. 2017 Dear Colleague Letter, supra note 1, at 2 (“The Department imposed these regulatory
burdens without affording notice and the opportunity for public comment.”); Memorandum
from Elaine C. Duke, Acting Sec’y, U.S. Dep’t Homeland Sec., to James W. McCament, Acting
Dir., U.S. Citizenship & Immigration Servs., et al. (Sept. 5, 2017), https://www.dhs.gov
/news/2017/09/05/memorandum-rescission-daca [https://perma.cc/SYNT-TJ7A] (rescind-
ing DACA in part on grounds that “the Fifth Circuit concluded that implementation of the
program did not comply with the Administrative Procedure Act because the Department did
not implement it through notice-and-comment rulemaking”); Feb. 2017 Dear Colleague Letter,
supra note 3, at 1 (stating that previous guidance did not “undergo any formal public pro-
cess”).

19. Regents of the Univ. of Cal. v. U.S. Dep’t of Homeland Sec., 279 E. Supp. 3d 1011, 1046 (N.D.
Cal.) (finding that that the rescission of DACA was unlawful under the APA), aff’d, 908 F.3d
476 (9th Cir. 2018); accord NAACP v. Trump, 298 F. Supp. 3d 209, 236-37 (D.D.C. 2018).

20. John F. Manning, Nonlegislative Rules, 72 GEO. WASH. L. REV. 893, 893 (2004).
21.  Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944).

22.  See, e.g., BRUCE WYMAN, THE PRINCIPLES OF THE ADMINISTRATIVE LAW CONCERNING THE RE-
LATIONS OF PUBLIC OFFICERS 14 (1903) (“The internal law governs the processes by which the
laws in general are carried into execution by the officers of the administration.”).
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requirements.>® Where agencies possess vast statutory authority and time con-
straints preclude legislative rulemaking or formal adjudication on every con-
tested question, guidance documents can help ensure “equal treatment” accord-
ing to general, publicly available norms.>*

Other commentators, however, worry that agencies use guidance to circum-
vent the rulemaking process, thus coercing the public to conform to administra-
tive policies that have not been vetted by public comment, exhaustively justified
in a regulatory preamble, or subjected to pre-enforcement review. Most fa-
mously, Robert A. Anthony asserted that although “nonlegislative rules by defi-
nition cannot legally bind, agencies often inappropriately use them with the in-
tent or effect of imposing a practical binding norm upon the regulated or
benefited public.”?® Philip Hamburger has gone so far as to claim that agencies
frequently use guidance as a means of “extortion,” imposing “under-the-table
threats of an executive or judicial nature.””® Guidance is therefore characterized
either as essential to the rule of law or as its anathema.

The legal status and appropriate use of guidance thus remain “baffling”
problems “enshrouded in considerable smog.””” The basic quandary is that
courts generally treat guidance as valid if it is not binding,*® yet guidance only
seems to achieve its rule-of-law objectives — namely, notice and consistent treat-
ment — if it does bind administrative behavior.?” Unless officials are meaningfully

23. See JERRY L. MASHAW, BUREAUCRATIC JUSTICE: MANAGING SOCIAL SECURITY DISABILITY
CLAIMS 15 (1983) (“Might there not be an internal law of administration that guides the con-
duct of administrators?”).

24. Peter L. Strauss, Publication Rules in the Rulemaking Spectrum: Assuring Proper Respect for an
Essential Element, 53 ADMIN. L. REV. 803, 808 (2001).

25. Robert A. Anthony, Interpretive Rules, Policy Statements, Guidances, Manuals and the Like—
Should Federal Agencies Use Them to Bind the Public?, 41 DUKE L.J. 1311, 1315 (1992).

26. PHILIP HAMBURGER, IS ADMINISTRATIVE LAW UNLAWFUL? 260 (2014).

27.  Cmty. Nutrition Inst. v. Young, 818 F.2d 943, 946 (D.C. Cir. 1987) (first quoting 2 KENNETH
CuLp DAVIS, ADMINISTRATIVE LAW TREATISE § 7:5, at 32 (2d ed. 1979); and then quoting Noel
v. Chapman, 508 F.2d 1023, 1030 (2d Cir. 1975)).

28. Appalachian Power Co. v. EPA, 208 F.3d 1015, 1021 (D.C. Cir. 2000).

29. U.S. DEP’T OF JUSTICE, ATTORNEY GENERAL’S MANUAL ON THE ADMINISTRATIVE PROCEDURE
ACT 30 n.3 (1947) [hereinafter ATTORNEY GENERAL’S MANUAL] (defining “interpretive rules”
as “rules or statements issued by an agency to advise the public of the agency’s construction
of the statutes and rules which it administers” and defining “general statements of policy” as
“statements issued by an agency to advise the public prospectively of the manner in which the
agency proposes to exercise a discretionary power”); Gillian E. Metzger & Kevin M. Stack,
Internal Administrative Law Before and After the APA, in ADMINISTRATIVE LAW FROM THE INSIDE
OUT: ESSAYS ON THEMES IN THE WORK OF JERRY L. MASHAW 163, 165-66 (Nicholas R. Parrillo
ed., 2017) (“Major efforts at administrative reform [surrounding the enactment of the APA]
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constrained to follow the guidance, it will not apprise the public of the agency’s
position or guarantee uniformity and regularity in the handling of particular
cases. But if guidance constrains agency behavior in this way, the public may feel
coerced to conform to its terms in order to avoid predicable official sanctions.
How can this conundrum be unraveled?

Some decisions from the U.S. Court of Appeals for the D.C. Circuit follow
Anthony in maintaining that guidance is impermissibly binding if “affected pri-
vate parties are reasonably led to believe that failure to conform will bring ad-
verse consequences.”® That kind of coercion is likely to take hold where the
guidance does not leave agency officials’ enforcement discretion intact.’’ The
Department of Justice under the Trump Administration has taken this line in
instructing Department components not to use guidance documents to “effec-
tively bind private parties” or to “coerc[e] persons or entities outside the federal
government into taking any action or refraining from taking any action beyond
what is required by the applicable statute or regulation.”** However, other D.C.
Circuit decisions focus on whether agency procedure and practice would allow a
departure from the position stated in the guidance.®® On this approach to guid-
ance, “regulated parties may feel pressure to voluntarily conform their behavior
because the writing is on the wall,” but such incentives do not amount to imper-
missibly binding effect.>* The Administrative Conference of the United States
has taken a similar position in its recent Recommendation on “Agency Guidance

recognized the critical role internal controls played in achieving agency regularity and ac-
countability . . . . While the eventual compromise struck in the APA brought greater external
constraints on agencies, the APA did not seek to significantly displace or preempt internal
administrative law.”).

30. Gen. Elec. Co. v. EPA, 290 F.3d 377, 383 (D.C. Cir. 2002) (quoting Anthony, supra note 25, at
1328-29).
31 See Appalachian Power Co., 208 F.3d at 1021; Cmty. Nutrition Inst., 818 F.2d at 946.

32. Office of the Att'y Gen., Memorandum for All Components: Prohibition on Improper Guidance
Documents, U.S. DEP’'T JUST. (Nov. 16, 2017), https://www.justice.gov/opa/press-release/file
/1012271/download [https://perma.cc/GP4M-SNNTJ].

33. Pac. Gas & Elec. Co. v. Fed. Power Comm’n, 506 F.2d 33, 39 (D.C. Cir. 1974) (“Often the
agency’s own characterization of a particular order provides some indication of the nature of
the announcement. The agency’s express purpose may be to establish a binding rule of law
not subject to challenge in particular cases. On the other hand, the agency may intend merely
to publish a policy guideline that is subject to complete attack before it is finally applied in
future cases. When the agency states that in subsequent proceedings it will thoroughly con-
sider not only the policy’s applicability to the facts of a given case but also the underlying
validity of the policy itself, then the agency intends to treat the order as a general statement
of policy.”).

34. Nat’l Mining Ass’n v. McCarthy, 758 F.3d 243, 253 (D.C. Cir. 2014).
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Through Policy Statements,”*® based on a groundbreaking study by Nicholas
Parrillo.*® The Recommendation endorses the foundational principle that “[a]n
agency should not use a policy statement to create a standard binding on the
public.”®” However, it also states that it is “sometimes appropriate” for agency
guidance to “bind officials at one level of the agency hierarchy, with the caveat
that officials at a higher level can authorize action that varies from the policy
statement.”*® Such internal procedures may indeed have coercive consequences,
where the agency’s statutory powers create strong incentives to comply with the
policy that binds frontline agency personnel.* But the Recommendation implies
that these practical effects do not amount to binding either official or private
conduct in an impermissible manner.

A related area of disagreement in both the case law and the commentary is
whether an interpretive rule can have greater binding effect than a policy state-
ment can.*® Anthony took the position that “[a]n agency may nonlegislatively
announce or act upon an interpretation that it intends to enforce in a binding
way, so long as it stays within the fair intendment of the statute and does not
add substantive content of its own.”*! John Manning, however, has observed
that because the distinction between questions of law and of policy has eroded
in administrative law, it is doubtful that a justiciable line can be drawn between
guidance documents that are merely “interpretive” and those that involve inter-
stitial lawmaking.** Ronald Levin accordingly proposes a unified approach to the
guidance exception, based on a comprehensive survey of the case law and insti-
tutional pronouncements on the subject. On his view, a document should qualify

35. Administrative Conference of the United States: Adoption of Recommendations, 82 Fed. Reg.
61728, 61734 (Dec. 29, 2017) (documenting Administrative Conference Recommendation
2017-5: Agency Guidance Through Policy Statements).

36. Nicholas R. Parrillo, Federal Agency Guidance: An Institutional Perspective, ADMIN. CONE. U.S.
(Sept. 18, 2017), https://www.acus.gov/sites/default/files/documents/parrillo-agency
-guidance-draft-report.pdf [https://perma.cc/DH7T-86 UF].

37. Administrative Conference of the United States: Adoption of Recommendations, 82 Fed. Reg.
at 61736.

38. Id.

39. Id.

40. See, e.g., Am. Mining Cong. v. Mine Safety & Health Admin., 995 F.2d 1106, 1111 (D.C. Cir.
1993) (“While an agency’s decision to use ‘will’ instead of ‘may’ may be of use when drawing
a line between policy statements and legislative rules, the endeavor miscarries in the interpre-

tive/legislative rule context. . . . [A]n interpretation will use imperative language —or at least
have imperative meaning —if the interpreted term is part of a command . . . .” (citation omit-
ted)).

1. Anthony, supra note 23, at 1313.

42. Manning, supra note 20, at 923-27.

2131



THE YALE LAW JOURNAL 128:2122 2019

for the exception to APA rulemaking if it does not constitute a “binding norm.”*?

A norm is not binding if the agency remains “open to reconsidering [its] position
later,” irrespective of any mandatory language the document may use.** The case
law remains highly inconsistent on this issue of whether interpretive rules may
have binding qualities.*

The law and commentary on guidance thus raise fundamental questions of
legal theory: What does “binding” mean? And how;, if at all, might a document
qualify as a form of law if it is not binding? As a discipline rightly concerned with
practical problems of policy implementation, administrative law has shied away
from in-depth engagement with such questions about the nature of law, legal
reasoning, and normativity. But these are precisely the problems that arise at the
boundary between rules that bind and those that do not. Examining the distinc-
tion between binding rules and nonbinding guidance will shed light on how
norms can shape official and private behavior without constituting a command.
It will reveal a set of legal interests that fall short of rights and duties but that
nonetheless deserve consideration in the reasoning of state actors.

Determining the boundary between binding law and nonbinding guidance
is of more than theoretical interest.*® As the Trump Administration works to
undo, or perhaps amend, the Obama Administration’s handiwork, the durability
of the earlier policies on social inclusion will turn in part on the legal validity of

43. Levin, supra note 11, at 292 (quoting Pac. Gas & Elec. Co. v. Fed. Power Comm’n, 506 F.2d 33,
38 (D.C. Cir. 1974)); see also Padula v. Webster, 822 F.2d 97, 100 (D.C. Cir. 1987).

44. Levin, supra note 11, at 291.

45. Compare Dismas Charities, Inc. v. U.S. Dep’t of Justice, 401 F.3d 666, 681 (6th Cir. 2005) (“An
interpretative regulation is binding on an agency . . . .” (emphasis omitted)), and Metro. Sch.
Dist. v. Davila, 969 F.2d 485, 493 (7th Cir. 1992) (“All rules which interpret the underlying
statute must be binding because they set forth what the agency believes is congressional in-
tent.”), with Viet. Veterans of Am. v. Sec’y of Navy, 843 F.2d 528, 537 (D.C. Cir. 1988) (“[T]he
agency remains free in any particular case to diverge from whatever outcome the policy state-
ment or interpretive rule might suggest.”), and Health Ins. Ass’n of Am., Inc. v. Shalala, 23
F.3d 412, 423 (D.C. Cir. 1994) (“A rule may be interpretive even though it ‘interprets’ a vague
statutory duty or right into a sharply delineated duty or right. Yet the interpretation in a sense
changes the legal landscape.” (citations omitted)).

46. Nat’l Mining Ass’n v. McCarthy, 758 F.3d 243, 251 (D.C. Cir. 2014) (“[W]e need to know how
to classify an agency action as a legislative rule, interpretive rule, or general statement of pol-
icy. That inquiry turns out to be quite difficult and confused. It should not be that way. Rather,
given all of the consequences that flow, all relevant parties should instantly be able to tell
whether an agency action is a legislative rule, an interpretive rule, or a general statement of
policy —and thus immediately know the procedural and substantive requirements and conse-
quences. An important continuing project for the Executive Branch, the courts, the adminis-
trative law bar, and the legal academy —and perhaps for Congress —will be to get the law into
such a place of clarity and predictability.”).
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the guidance issued, as well as on the legally protected interests that the guidance
generated.*” This Article argues that these policies were issued in a procedurally
lawful manner and that they have induced private interests that may need to be
taken into account if the policies are to be rescinded. This argument will have
broader implications for how we think about the legal status, social effect, and
judicial review of guidance more broadly.

Guidance, the Article contends, is lawfully deployed when it offers a “privi-
leged” reason for official action.*® That is, a regulatory norm issued outside the
rulemaking process is procedurally valid when the terms and use of such guid-
ance permit the agency to deviate from it in the face of strong countervailing
considerations. Guidance thus falls outside the realm of authoritative legal action
since it does not exclude any other practical reasons from consideration by the
issuing agency.*® At the same time, however, guidance does offer a presumptively
valid reason for officials to act within the policy domain it describes. It often
functions as a “rule of thumb” that tells agency officials what they should usu-
ally—but not necessarily always —do when a case arises under circumstances to
which the guidance applies.®® This perspective on guidance generally accords
with the “weight of opinion” among administrative law scholars and authorities:
it recognizes the “legitimacy of guidance” as an appropriate means for agencies
to implement policy, but it insists that guidance’s legal effect must fall short of
the force of law.5!

Where this Article breaks new ground is its exploration of the relationship
between guidance, official reasoning, and private practical judgment. Several
prominent accounts of guidance’s appropriate use aim to strike a balance be-

47. Regents of the Univ. of Cal. v. U.S. Dep’t of Homeland Sec., 279 F. Supp. 3d 1011, 1032-46
(N.D. Cal)) (finding that DHS’s assertion that DACA was unlawful was without legal basis
and that the rescission of DACA was unlawful in part for failing to consider reliance interests
DACA induced), aff'd, 908 F.3d 476 (9th Cir. 2018).

48. Ctr. for Auto Safety v. Nat'l Highway Traffic Safety Admin., 452 F.3d 798, 808 (D.C. Cir.
2006); see infra Section IL.B.

49. Cf. JoSEPH RAZ, THE MORALITY OF FREEDOM 42 (1986) [hereinafter RAZ, THE MORALITY OF
FREEDOM] (considering when an arbiter’s decision may be justifiably challenged for practical
reasons); JOSEPH RAZ, PRACTICAL REASON AND NORMS 142-43 (1975) [hereinafter RAZ, PRAC-
TICAL REASON AND NORMS] (considering in what context practical reasons hold weight).

so. I use the concept of the “rule of thumb” somewhat differently from RAz, PRACTICAL REASON
AND NORMS, supra note 49, at 58-59, who treats rules of thumb as exclusionary reasons. See
infra Section II.B.

s1.  Levin, supra note 11, at 277, 286.

2133



THE YALE LAW JOURNAL 128:2122 2019

tween competing objectives of uniform administration and freedom from infor-
mal government coercion.*> My approach instead assesses guidance practices ac-
cording to the normative quality of official reasoning. This shift in emphasis ul-
timately strengthens guidance’s legal credentials, anchoring its legitimacy in the
rights and duties of public office rather than merely in the demands of efficient
management and the benefits of predictability. At the same time, this shift ren-
ders guidance more subject to demands for reasoned justification. If we take the
legal status of guidance seriously —as a form of internal administrative law that
can rightfully shape official and private deliberation —then we must also ensure
that the use of guidance is properly respectful of the social interests that it
touches.

Guidance offers a privileged reason for agency action insofar as the issuing
official has set out the policy or interpretation in the exercise of her statutory
duties. This legal obligation distinguishes her communicative acts from those of
a private person. Unlike a private person’s contribution to public discourse,
guidance documents are issued by officials who have a duty to act for reasons
grounded in the law. Performance of this duty implies a concomitant discursive
right to have their official interpretations heard, and treated as presumptively
valid, by other officials. This right is strongest where the issuing official super-
vises a subordinate official to whom the guidance is directed. The duties of the

52.  See, e.g., Final Bulletin for Agency Good Guidance Practices, 72 Fed. Reg. 3432, 3432-33 (Jan.
25,2007) (“Guidance documents, used properly, can channel the discretion of agency employ-
ees, increase efficiency, and enhance fairness by providing the public clear notice of the line
between permissible and impermissible conduct while ensuring equal treatment of similarly
situated parties . . . Poorly designed or misused guidance documents can impose significant
costs or limit the freedom of the public.”). Similarly, Levin has characterized the “high degree
of agreement” among “institutional pronouncements” on guidance from the Office of Man-
agement and Budget, the Administrative Conference of the United States, and the American
Bar Association, among others, as follows:

Guidance documents are not supposed to have the force of law, and agencies should
not treat them as if they were binding. Thus, agencies should find reasonable ways
to put the public on notice of the non-binding nature of those pronouncements.
Moreover, when the agency actually applies them, it should refrain from acting as
though they do have the force of law. On the other hand, guidance is a legitimate
tool of administration, and the expectations just stated should not be interpreted
in a manner that would impede agencies from using these documents to inform
staff members, as well as the public, about the manner in which the agency con-
templates implementing its programs. Indeed, agencies should adhere to the posi-
tions expressed in their guidance documents to the extent necessary to honor ex-
pectation interests. If these messages seem mixed, at least part of the explanation is
that their authors have self-consciously sought to strike a balance among compet-
ing objectives.

Levin, supra note 11, at 278, 286.
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issuing office incorporate the right to direct the subordinate official in order to
maintain the integrity of the statutory norms administered by the agency. Oth-
erwise, unjustified variation in enforcement would replace the uniformity of law
with unbridled discretion. But the nonbinding character of the norm requires
that justified deviation be countenanced. Internal directives may permissibly
bind frontline personnel only if there is an opportunity for a supervisor or the
agency itself to depart from the guidance if there are weighty reasons to do so.
For courts, executive officials’ discursive rights have a somewhat weaker persua-
sive authority, since the executive official exercises no supervisory right over
those of a coordinate branch of government. But courts still must respect the
office’s statutory right to issue the guidance as one factor in assessing the overall
weight owed to the position the guidance states, in addition to the factors of its
persuasiveness, its consistency with past pronouncements, and the extent to
which it falls within the agency’s expertise. A court may depart from the position
stated in the guidance only if such factors overcome the presumption that the
agency’s view is correct.

The initial focus here is on how one office’s guidance affects other officials
and how that process shapes governmental conduct. However, as noted above,
guidance also speaks to the regulated public and affects the conduct of private
parties. Indeed, as we have seen, Anthony famously argued that agencies some-
times unlawfully use guidance to “bind the public.”*® He meant that guidance
may coerce parties to follow certain courses of conduct while bypassing the pro-
cedural rigors of rulemaking or adjudication.> Without disputing that guidance
can sometimes coerce or otherwise influence private parties, I deny that such
effects render guidance unlawfully binding. The appropriate question in deter-
mining guidance’s procedural validity is whether it leaves the agency free to ex-
ercise discretion or instead impermissibly determines the agency’s final disposi-
tion of all the cases to which it applies. When guidance determines agency action
in this binding way, it runs afoul of the APA, because it claims the authority of a
rule with the force of law without issuing from any procedure that would give it
that status.

The external effects of guidance on the regulated public are more nuanced
than being simply binding or nonbinding. Guidance can appropriately express
the official’s “internal point of view” of the law so that private parties under-
stand, and in some cases adopt, this view.>* Where private parties adopt the po-
sition expressed in the guidance, the guidance may constrain them: it may lead
them to exclude certain considerations that would otherwise be relevant to their

53.  See Anthony, supra note 23, at 1312.
54. Id. at1317.
55. H.L.A. HART, THE CONCEPT OF LAW 88 (1961); see infra Section ILA.
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conduct. But this only happens when the private person’s other, preexisting
commitments —legal, professional, moral, or strategic— give that guidance au-
thoritative status for them. Because this constraining effect turns on the dispo-
sition of the private parties, rather than on the intent or practice of the official, it
should not render the guidance unlawful. The complementary relationship be-
tween official discourse and private practical judgments makes guidance a coor-
dinate rather than purely hierarchical exercise of power. It can thus be misleading
to focus analysis on whether guidance binds the public, since this terminology
tends to elide legal compulsion—which a guidance document cannot lawfully
accomplish—and other forms of lawful influence on private reasoning that can
empower or constrain actors in the private sphere. By increasing the interchange
and overlap between the official reasoning of agency officials and the practical
reasoning of private persons, guidance can widen the channels of mutual influ-
ence between the state and civil society. As private persons take up and react to a
guidance’s interpretations and policies, they are able to participate in an official
discourse outside of formal opportunities to influence or contest governmental
action. Guidance’s discursive influence only becomes legally problematic when
agency procedure prevents private parties from challenging the interpretations
and policies the guidance sets out or when it precludes the agency from depart-
ing from the guidance’s terms. In such cases, the agency ceases to speak with the
public and instead commands them.

Nevertheless, guidance documents may sometimes speak in binding lan-
guage so long as the opportunity remains to challenge those mandatory terms.
Thus, when an agency issues an interpretive rule that constructs mandatory lan-
guage in a statute or regulation, it will often be appropriate to use mandatory
language. In such cases, the agency is providing notice to the public of precisely
how it understands otherwise binding terms. The official duty to implement the
law brings with it a right to put forward interpretations of the law that others
must take seriously. But this right to interpret the statutes and the rules the
agency administers does not preclude challenges to this interpretation or force it
upon other actors, such as courts, who also possess authority to interpret the law.
This perspective casts doubt on certain strands of the Court’s deference juris-
prudence, which will accept an agency’s interpretation of its own regulations un-
less it is “plainly erroneous or inconsistent with the regulation.”*® The Court has

56. Auer v. Robbins, 519 U.S. 452, 461 (1997) (quoting Robertson v. Methow Valley Citizens
Council, 490 U.S. 332, 359 (1989)).
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already significantly qualified this principle®” and is reconsidering it again this
term.>®

Once guidance has been issued, it may generate “serious reliance interests
that must be taken into account” by other officials.* Although those reliance in-
terests may be pecuniary, I draw on some indications in the recent case law on
deferred action to argue that reliance interests may also include nonpecuniary
expectations. Such interests consist in the institutional recognition that the guid-
ance has provided to actors: acknowledging aspects of their identity as worthy
of legal protection, articulating certain harms as legally cognizable, or granting
relief from a legal sanction that would otherwise be triggered by their activity or
status. Social actors can experience benefits and burdens, and perhaps even new
self-conceptions and modes of interaction, because of newly recognized substan-
tive and procedural interests. Social movements embracing and opposing such
interests can articulate new claims and challenges on the basis of the institutional
and cultural dynamics the guidance channels.

When a guidance generates such reliance interests, any change in official pol-
icy must be justified with a reasoned explanation that gives due weight to those
interests. Failure to engage with them and to explain why other considerations
overcome them should render the change in policy arbitrary and capricious and
therefore unlawful.®® An official justification for a change in policy can draw on
the existing social and political discourse around the wisdom and the justice of
the previous policy. Guidance then permissibly intervenes in public deliberation.
In embracing, rejecting, or elaborating guidance’s claims, courts, private institu-
tions, social movements, and individuals jointly articulate legal norms. Guidance
can thus serve the mediating role of refining and critiquing existing, binding
obligations and lay the groundwork for the modification of such obligations.

This Article will develop these arguments through a discussion of guidance
on social inclusion and the judicial, academic, and social reaction such guidance
has generated. It will draw on general principles of administrative law and the

57. E.g., Christopher v. SmithKline Beecham Corp., 567 U.S. 142, 155-56 (2012).

58. Kisor v. Shulkin, 869 F.3d 1360 (Fed. Cir. 2017), cert. granted in part sub nom. Kisor v. Wilkie,
139 S. Ct. 657 (Dec. 10, 2018). Auer, SmithKline, and Kisor are discussed in Part IV, infra.

59. Encino Motorcars, LLC v. Navarro, 136 S. Ct. 2117, 2126 (2016) (quoting FCC v. Fox Television
Stations, Inc., 556 U.S. 502, 515 (2009)); see infra Part IV.

60. See, e.g., Encino Motorcars, 136 S. Ct. at 2126 (“In explaining its changed position, an agency
must also be cognizant that longstanding policies may have ‘engendered serious reliance in-
terests that must be taken into account.”” (quoting Fox Television, 556 U.S. at 515)); Smiley v.
Citibank (S.D.), N.A., 517 U.S. 735, 742 (1996) (noting that policy “change that does not take
account of legitimate reliance on prior interpretation may be ‘arbitrary, capricious, [or] an
abuse of discretion’ (alteration in original) (citation omitted) (quoting 5 U.S.C.

§ 706(2)(A)))-
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philosophy of law to articulate the conception of guidance summarized above.
The argument turns to the foundational jurisprudence of Joseph Raz and H.L.A.
Hart to explicate these issues. I deploy Raz to define the bounds of legal “author-
ity” and to position guidance as a legal norm that lacks such authority but none-
theless can influence practical reasoning. I then turn to Hart’s idea of the “inter-
nal point of view” to explain officials’ obligatory and evaluative attitude toward
the law and how guidance might communicate that perspective to other actors.
Though both Raz and Hart embrace a positivist view of the law, denying that
there is any necessary connection between legal and moral norms, I neither em-
brace nor deny that view here. Instead, I draw on their insights regarding legal
norms and practical reason to explain how guidance can properly influence offi-
cial and private judgment without having “the force of law.” This provides the
conceptual foundation for a wider exploration of how guidance can influence
private conduct and generate private reliance interests in the official recognition
that the guidance may afford.

The argument proceeds in four parts. Part I introduces the problem of guid-
ance with Texas v. United States, the Fifth Circuit decision holding the DAPA
guidance likely unlawful because it is “binding.”®' I draw on Raz’s conception of
legal authority to distinguish guidance from other forms of law, arguing that
guidance gives a privileged reason for courts, the agency, and other officials to
act. Guidance can properly bind frontline agency officials but not the agency it-
self or reviewing courts. Part II then uses Hart’s concept of the “internal point of
view” to explain how guidance can communicate public officials’ understanding
of the law, giving guidance a privileged status for some private persons and gen-
erating legal consequences within and without the government. I then evaluate
guidance’s effects on private reasoning and legal consequences through a discus-
sion of the EEOC’s Arrest and Conviction Guidelines and Texas’s suit to enjoin
them.

Part III considers the problem of interpretive rules, and whether they should
be considered any differently from “general statements of policy” for purposes
of agency enforcement or judicial deference.®* It explores this problem through
Obama Administration guidance documents implementing Title IX of the Edu-
cation Amendments of 1972. I argue that regulatory interpretations should re-
ceive the same doctrinal treatment as other forms of guidance but can use bind-
ing language so long as agency procedures afford an opportunity to challenge
interpretations before the formulation of a binding order. Courts should treat

61. Texas v. United States, 809 F.3d 134, 171 (5th Cir. 2015), aff'd by an equally divided court, 136 S.
Ct. 2271 (2016).

62. See5U.S.C. § 553(b)(A) (2018).
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such interpretive rules as persuasive authority, not as regulations that deserve
deference. The Auer doctrine, which grants deference to agency interpretations
of their own regulations,®® should thus continue to give way to a unified ap-
proach for all guidance documents.®* Finally, in Part IV, I turn to the reliance
interests that guidance generates, considering theories of interpersonal and legal
recognition. Guidance can induce material and ideological investments on the
part of the individuals it recognizes as well as the institutions and communities
that take actions based on that recognition. Such reliance interests need to be
taken into account by officials who would withdraw the guidance. Failure to do
so may make the rescission of the guidance unlawful.

I. GUIDANCE AND OFFICIAL CONDUCT

This Part examines how guidance can properly constrain officials without
binding them. Section I.A introduces the problem with the example of the
Obama Administration’s deferred-action programs and the ensuing litigation.
The primary purpose is not to relitigate these cases® but to use them to highlight
the practical and theoretical dilemmas guidance poses. Deferred action remains
a politically charged topic, raising issues as far-reaching and fundamental as the
benefits of citizenship, the content of national identity, and the scope of human-
itarian obligations. Because the Obama Administration implemented DACA and
DAPA through guidance rather than a legislative rule, the political dispute crys-
tallized around the doctrinal problem of distinguishing these categories of
agency action from one another. Administrative law has therefore channeled the
tflow of substantive values into a narrow procedural capillary —the guidance ex-
ception to notice-and-comment rulemaking.®

63. An agency’s interpretation of its own regulations is “controlling unless ‘plainly erroneous or
inconsistent with the regulation.”” Auer v. Robbins, 519 U.S. 452, 461 (1997) (quoting Rob-
ertson v. Methow Valley Citizens Council, 490 U.S. 332,359 (1989)); Bowles v. Seminole Rock
& Sand Co., 325 U.S. 410, 414 (1945).

64. See, e.g., Decker v. Nw. Envtl. Def. Ctr., 568 U.S. 597, 616-17 (2013) (Scalia, J., concurring in
part and dissenting in part) (calling for Auer to be overruled); Christopher v. SmithKline
Beecham Corp., 567 U.S. 142, 155-56 (2012) (adding a new exception to Auer deference); Talk
Am., Inc. v. Mich. Bell Tel. Co., 564 U.S. 50, 68 (2011) (Scalia, J., concurring) (“I have become
increasingly doubtful of [Auer’s] validity.”).

65. See Texas, 809 F.3d at 148. For a critique of Texas, see Brief of Administrative Law Scholars as
Amici Curiae in Support of Petitioners, Texas, 136 S. Ct. 2271 (No. 15-674). For a sympathetic
treatment, see Peter Margulies, The Boundaries of Executive Discretion: Deferred Action, Unlaw-
ful Presence, and Immigration Law, 64 AM. U. L. REV. 1183 (2015).

66. See MASHAW, supra note 23, at 19.
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The effort to distinguish rules from guidance has proven “quite difficult and
confused.”®” The guidance case law turns on the distinction between rules that
are binding and those that are not, but the meaning of “binding” remains elusive
and subject to varying interpretations.®® In Section I.B, I use the works of legal
philosopher Joseph Raz to develop a clearer understanding of this essential cri-
terion. Drawing on his conception of legal authority, I argue that a nonbinding
legal norm is one that does not exclude any reasons or courses of conduct from
consideration in the official disposition of a particular case. Such guidance none-
theless carries legal weight because it conveys to other officials a privileged rea-
son for action. Guidance can appropriately and powerfully structure official de-
cision-making by creating a presumption that reasons offered in the guidance
will carry the day. This presumption should only be overcome if other consider-
ations substantially outweigh those reasons.

This account focuses on the internal effects of guidance on official decision-
making: how the reasoning of one agency official properly influences the reason-
ing of others and how it influences the judicial interpretation of law. But this
leaves out the “external” effects of guidance on those outside the government,
such as citizens, regulated parties, and other private persons. I turn to these ex-
ternal effects in Part II.

A. The Problem Presented: Deferred Action and Texas v. United States

The DAPA program and the ensuing litigation over its validity acutely raised
the analytical, normative, and practical problems with administrative guidance.
DAPA expanded on the DACA program, which set out criteria and general pro-
cedures for deferring removal proceedings against undocumented immigrants
who entered the United States as children.®® The DAPA Memorandum widened
the parameters set by DACA and provided that deferred action could be granted
to undocumented immigrants whose children were citizens or lawful permanent
residents.”® Beyond gaining temporary reprieve from deportation, a recipient of
deferred action would be able to apply for work authorization and would for the
period of deferral be considered “lawfully present,” thus qualifying for certain
Social Security and Medicaid benefits.”"

67. Nat’l Mining Ass’n v. McCarthy, 758 F.3d 243, 251 (D.C. Cir. 2014).

68. See, e.g., Pac. Gas & Elec. Co. v. Fed. Power Comm’n, 506 F.2d 33, 38 (D.C. Cir. 1974).
69. See DACA Memo, supra note 4, at 1.

70. See DAPA Memo, supra note §, at 2-3.

7. See Texas v. United States, 809 F.3d 134, 148 (5th Cir. 2015), aff’d by an equally divided court,
136 S. Ct. 2271 (2016).
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Both DACA and DAPA were implemented through “enforcement memo-
randa” issued by the Secretary of Homeland Security. Despite the legal conse-
quences that might flow from a grant of deferred action, each memorandum ex-
plicitly stated that the programs did not confer any “substantive right.””> Each
one insisted, repeatedly, that deferred action should be conferred by DHS per-
sonnel on a “case-by-case” or “individual basis.””?

Shortly after DAPA was issued, Texas and twenty-five other states challenged
the policy, arguing that it was unlawful under the APA.”* The district court
agreed, issuing a nationwide preliminary injunction on the program.” On ap-
peal, the U.S. Court of Appeals for the Fifth Circuit, and an equally divided Su-
preme Court, affirmed the district court’s judgment.”® The case was remarkable
in several respects. In issuing a nationwide preliminary injunction, the district
court portended the powerful role that such equitable relief would play in con-
straining executive power during the Obama and Trump Administrations.”” It
also stretched administrative law doctrines of reviewability nearly to their break-
ing point.”® But the DAPA policy itself was something of a novelty. While de-
ferred-action programs dated back decades and had been ratified in legislation,
DAPA was unmatched in its massive scope, reaching over four million undocu-
mented immigrants.” In Texas v. United States, then, judicial power countered
the executive’s ambition with its own.

For the purposes of this Article, the Fifth Circuit’s crucial holding was that
the DAPA challengers were likely to succeed on the merits of their claim that

72.  DACA Memo, supra note 4, at 3; DAPA Memo, supra note s, at s.
73. DACA Memo, supra note 4, at 2; DAPA Memo, supra note s, at 2-5.

74. See Texas v. United States, 86 F. Supp. 3d 591, 607 (S.D. Tex. 2015), affd, 809 F.3d 134, aff'd
by an equally divided court, 136 S. Ct. 2271.

75. Id. at 677-78.
76. Texas, 809 F.3d at 146.

77.  See Samuel L. Bray, Multiple Chancellors: Reforming the National Injunction, 131 HARV. L. REV.
417, 418 (2017); Zayn Siddique, Nationwide Injunctions, 117 COLUM. L. REV. 2095, 2096-97
(2017).

78. Courts are generally reluctant to review the exercise of prosecutorial discretion not to enforce
the law, since such decisions generally fall within the APA’s exemption from review of matters
“committed to agency discretion by law.” 5 U.S.C. § 701(a)(2) (2018); see Lincoln v. Vigil, 508
U.S. 182, 191 (1993) (“[A]n agency’s decision not to institute enforcement proceedings [is]
presumptively unreviewable under § 701(a)(2).”); Heckler v. Chaney, 470 U.S. 821, 831-32
(1985) (“[A]n agency’s decision not to prosecute or enforce . . . is a decision generally com-
mitted to an agency’s absolute discretion.”).

79. See Memorandum from Karl R. Thompson, Principal Deputy Assistant Att’y Gen., Office of
Legal Counsel, to the Sec’y of Homeland Sec. & the Counsel to the President 12-20, 30 (Nov.
19, 2014), https://www.justice.gov/file/179206 /download [https://perma.cc/2PSG-KYBz2].
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“DAPA violated the procedural requirements of the APA as a substantive rule
that did not undergo the requisite notice-and-comment rulemaking.”®® In no-
tice-and-comment rulemaking, agencies publish proposed regulations, accept
public comments, and then finalize a regulation after considering those com-
ments.®' The APA, however, exempts from rulemaking “interpretative rules,
general statements of policy, or rules of agency organization, procedure, or prac-
tice.”®* If the DAPA Memorandum fell under this exception, it therefore would
have been proper for DHS to forego the notice-and-comment procedure.

The scope of the guidance exception is famously difficult to define.®® The
general test in the case law, however, is clear®: a policy statement cannot be
“binding.”® This binding-norm test has been articulated in different, sometimes

80. Texas, 809 F.3d at 149.
81. See5U.S.C. §553.

82. Id. §553(b)(A).

83. See Noel v. Chapman, 508 F.2d 1023, 1030 (2d Cir. 1975) (noting that the definition of an ex-
empt “general statement of policy” is “enshrouded in considerable smog”); Levin, supra note
11, at 265 (“The challenge of distinguishing rules from guidelines has puzzled . . . much of the
administrative law community. Indeed, the question of whether a supposedly informal pro-
nouncement of an administrative agency is actually a rule that should have been adopted
through notice-and-comment procedure may well be the single most frequently litigated and
important issue of rulemaking procedure before the federal courts today.”).

84. The discussion in this Part focuses on the case law on “general statements of policy.” The more
conflicted case law on “interpretative rules” is discussed in Part III.

85. Cmty. Nutrition Inst. v. Young, 818 F.2d 943, 946 (D.C. Cir. 1987) (noting that valid guidance
“does not impose any rights and obligations” and “genuinely leaves the agency and its deci-
sionmakers free to exercise discretion” (quoting Am. Bus Ass’n v. United States, 627 F.2d 525,
529 (D.C. Cir. 1980))); see also Catawba County v. EPA, 571 E3d 20, 33 (D.C. Cir. 2009)
(“[W]hether an agency action is the type of action that must undergo notice and comment
depends on ‘whether the agency action binds private parties or the agency itself with the “force
of law,” — that is, whether ‘a document expresses a change in substantive law or policy (that
is not an interpretation) which the agency intends to make binding, or administers with bind-
ing effect.”” (citations omitted) (quoting Gen. Elec. Co. v. EPA, 290 F.3d 377, 382, 382-83 (D.C.
Cir. 2002))); Appalachian Power Co. v. EPA, 208 E.3d 1015, 1021 (D.C. Cir. 2000) (“If an
agency acts as if a document issued at headquarters is controlling in the field, if it treats the
document in the same manner as it treats a legislative rule, if it bases enforcement actions on
the policies or interpretations formulated in the document, if it leads private parties . . . to
believe that it will declare permits invalid unless they comply with the terms of the document,
then the agency’s document is for all practical purposes ‘binding.””); Padula v. Webster, 822
F.2d 97, 100 (D.C. Cir. 1987) (“Pronouncements that impose no significant restraints on the
agency’s discretion are not regarded as binding norms. As a general rule, an agency pro-
nouncement is transformed into a binding norm if so intended by the agency.”); Pac. Gas &
Elec. Co. v. Fed. Power Comm’n, 506 F.2d 33, 38 (D.C. Cir. 1974) (“A general statement of
policy . . . does not establish a binding norm. It is not finally determinative of the issues or
rights to which it is addressed. The agency cannot apply or rely upon a general statement of
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conflicting ways, and the Fifth Circuit focused on one of the most demanding.
To qualify for the guidance exception, the agency’s pronouncement must not
“impose[ ] any rights and obligations,” and it must “genuinely leave[ ] the agency
and its decision-makers free to exercise discretion.”®®

The government argued that the DAPA Memorandum fell under the guid-
ance exception. The Memorandum expressly stated that it does not create any
“substantive rights,” and that “prosecutorial discretion” is to be exercised on a
“case-by-case basis.”®” Nevertheless, the Fifth Circuit affirmed the district
court’s finding that the DAPA Memorandum was likely “binding as a practical
matter” because it was likely to be “applied by the agency in a way that indicates
that it is binding.”®® To reach this conclusion, the district court extrapolated from
the implementation of DACA, to which the DAPA Memorandum analogized its
own procedure.® The district court emphasized that only five percent of DACA
applications had been denied and that the Memorandum’s operating procedures
contained “no option for granting DAPA to an individual who does not meet
each criterion.” The Fifth Circuit determined that this evidentiary record was
sufficient for the district court to conclude that there was a substantial likelihood
“DAPA would not genuinely leave the agency and its employees free to exercise
discretion.”!

I will return to the subsequent litigation over these deferred-action programs
in Part IV. For now, I want to step back and look at the broader question Texas
raises: what does it mean for an order to leave an official “free to exercise discre-
tion,” as opposed to “binding” her to pursue a particular course of conduct?*>

policy as law because a general statement of policy only announces what the agency seeks to
establish as policy.” (citations omitted)). See generally 1 KRISTIN E. HICKMAN & RICHARD ]J.
PIERCE, JR., ADMINISTRATIVE LAW TREATISE § 4.4, at 440-59 (6th ed. 2019).

86. Texas v. United States, 809 F.3d 134, 171 (5th Cir. 2015) (emphasis added) (quoting Cmty.
Nutrition Inst., 818 F.2d at 946), affd by an equally divided court, 136 S. Ct. 2271 (2016).

87. DAPA Memo, supra note s, at 2, 4-5.
88. Texas, 809 F.3d at 171 (quoting Gen. Elec., 290 F.3d at 383).
89. DAPA Memo, supra note s, at 4.

g0. Texas v. United States, 86 F. Supp. 3d 591, 669 & n.101 (S.D. Tex. 2015), aff’d, 809 F.3d 134,
aff’d by an equally divided court, 136 S. Ct. 2271.

o1. Texas, 809 F.3d at 176.
92. Cmty. Nutrition Inst., 818 F.2d at 946.
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B. Law Without Force: The Normative Weight of Official Duty

Guidance jurisprudence is so unsettled in part because its binding-norm test
raises fundamental questions about the nature of legal obligation that adminis-
trative law has so far been loath to confront. Until we become clearer on the
meaning of binding law, it will be impossible to determine under what condi-
tions an official document properly lacks such force and to understand guid-
ance’s legal status when it lacks constraining power. It is precisely that legal but
nonauthoritative power that this Article aims to explore.

To address these bedrock issues concerning legal normativity, I turn to the
jurisprudence of Joseph Raz. His influential understanding of the relation be-
tween authority and practical reasoning lays the groundwork for this Article’s
analysis of guidance’s legal status. Raz argues that a legal norm is “authoritative”
or “binding” if it provides a reason for action that excludes consideration of some
other reasons.” For example, the Second Amendment is binding in the sense
that a legislature could not constitutionally violate the “right to keep and bear
arms,” even if on the balance the legislature found the right contrary to public
safety.”* Similarly, a law imposing a mandatory minimum sentence upon con-
viction for a crime binds a sentencing judge. The judge cannot lawfully sentence
the person to a shorter sentence, even if she reasonably determines that the stat-
utory minimum sentence is disproportionate to the offense. This exclusionary

93. JOSEPH RAZ, THE AUTHORITY OF LAW: ESSAYS ON LAW AND MORALITY 29 (2d ed. 2012) (“The
law has authority if the existence of a law requiring a certain action is a protected reason for
performing that action; i.e. a law is authoritative if its existence is a reason for conforming
action and for excluding conflicting considerations.”).

94. See U.S. ConsT. amend. IT; District of Columbia v. Heller, 554 U.S. 570, 636 (2008) (“[T]he
enshrinement of constitutional rights necessarily takes certain policy choices off the table.”).
Whereas Raz describes legal authority as excluding certain reasons, Justice Scalia here de-
scribes the constitutional authority of the Second Amendment as excluding “certain policy
choices.” The one description can be assimilated to the other. For example, a legislator is not
excluded by the Second Amendment from considering the reason of public safety in regulat-
ing gun possession. But in the event of conflict between the reason of public safety and the
reason of “the existence of the Second Amendment,” the latter excludes the former reason
from determining what the legislature may constitutionally do. Some constitutional rights are
adjudicated by balancing the private right against the governmental interest. See, e.g.,
Mathews v. Eldridge, 424 U.S. 319 (1976). In that event, neither side of the balance excludes
the other; instead, it is the balancing test itself that excludes practical consideration of any
factor other than the elements of the test. In what follows, I describe binding legal authority
as excluding either certain practical reasons or courses of conduct from consideration, since it
is often more obvious that courses of conduct are being excluded than that reasons themselves
are. The exclusion of courses of conduct generally means the exclusion of those practical im-
plications of reasons that would conflict with the practical implications of the authoritative
norm.
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quality of law is sometimes obscured by the incorporation of a plastic norm into
a legal rule. But in such cases, that open-ended analysis will still exclude certain
considerations that might otherwise be relevant. For example, although the “rea-
sonable person” standard in tort is supposed to be context-dependent, it does
not take into account mental or emotional disability, unless the actor is a child or
the person is incapacitated.”® Raz’s understanding captures the feature of legal
practice where an actor says, “It’s not up to me, or you—the law says so.” Law
can then serve the social function of reducing the costs of argument, disagree-
ment, and conflict in some areas, reaching like results in like cases and more ef-
ficiently coordinating individual and collective plans.”® It does so at the expense
of a more fine-grained analysis of the merits of each case.””

Statutes play this exclusionary role for administrative agencies and courts.
For the agency’s part, statutory law is the source and outer boundary of its public
rights, powers, and duties. An agency must follow the terms of a constitutionally
valid statute; it cannot act beyond the powers the statute confers upon it or con-
sider factors the statute does not allow it to consider.”® The statute therefore cat-
egorically excludes various reasons and courses of conduct from the agency’s
consideration.

For the judiciary’s part, a statute’s delegation of rulemaking power to an
agency creates an exclusionary constraint on the courts’ own statutory interpre-
tation.”® The Chevron doctrine requires courts to defer to an agency’s reasonable
interpretation of a statutory ambiguity if the agency issues that interpretation
through its delegated lawmaking authority.'” Even if a court would have
reached a different conclusion as to the best interpretation of the law, it must
nonetheless accept the agency’s interpretation so long as it is reasonable.’®! A
valid regulation thus excludes from the reviewing court’s consideration some
reasons that would otherwise appropriately inform its decision. It does not ex-
clude from the court’s consideration all of those “traditional tools of statutory
construction” that a court uses to determine the meaning of the law.'*> Nor does

95. See RESTATEMENT (THIRD) OF TORTS: LIABILITY FOR PHYSICAL AND EMOTIONAL HARM § 11(1)
(AM. LAW INST. 2005).

96. See RAZ, supra note 93, at 31.

97. Id.

98. 5 U.S.C. § 706(2)(C) (2018); Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins., 463
U.S. 29, 43 (1983).

99. Chevron U.S.A. Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837 (1984).

100. Id. at 844.

101. Id. at 843-44.

102. Id. at 843 n.9.
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it exclude from consideration the reasons the court would use to determine
whether the agency’s interpretation was reasonable, including a review of the
logical consistency of the agency’s justification for the interpretation. But it does
exclude some reasons, such as first-order policy judgments, scientific conclu-
sions, or moral imperatives that are not exclusively endorsed by the statute it-
self.’® Because the legislature has delegated lawmaking power to the agency, ra-
ther than the court, the agency’s determinations bind the court within its sphere
of statutory authority and exclude some otherwise acceptable interpretations.
Chevron applies primarily to rules and adjudicative orders that have “the
force of law.”'** Such rules are binding on the agency and may be enforced
against it.'® By contrast, Chevron deference does not ordinarily apply to guid-
ance. This means that the position an agency has staked out in a guidance docu-
ment does not exclude the court from reconsidering the factual and normative
judgments the agency has made. For example, in General Electric Co. v. Gilbert,'°
the Supreme Court declined to defer to the EEOC’s guidance that Title VII of
the Civil Rights Act of 1964 covers discrimination on the basis of pregnancy.'”
The Court observed that “Congress, in enacting Title VII, did not confer upon

103. The difference between the included reasons that bear on a finding of “reasonableness,” on
the one hand, and the excluded reasons that a court might have otherwise used to fill out
statutory gaps, on the other, is that the former are second-order evaluations of the agency’s
explanation, such as whether the agency has “articulate[d] a . . . ‘rational connection between
the facts found and the choice made.”” State Farm, 463 U.S. at 43 (quoting Burlington Truck
Lines, Inc. v. United States, 371 U.S. 156, 168 (1962)); see Thomas W. Merrill & Kristin E.
Hickman, Chevron’s Domain, 89 GEO. L.J. 883, 887-88 (2001) (noting that Chevron step two
overlaps with the arbitrary-and-capricious test). The latter excluded reasons are the first-or-
der reasons the statute permits the agency to rely on within the scope of its discretion, e.g.,
efficiency, consistent treatment, or distributive justice. A reviewing court could find that the
agency’s argumentative use of these reasons was so internally contradictory as to render its
interpretive choice unreasonable, or it could find that the agency had invoked a policy consid-
eration that the legislature had explicitly excluded from the agency’s consideration. But the
court could not engage in a fresh reexamination of the relative strength of these primary rea-
sons to determine if the agency’s action was lawful.

104. United States v. Mead Corp., 533 U.S. 218, 221 (2001).

105. United States ex rel. Accardi v. Shaughnessy, 347 U.S. 260, 266-68 (1954) ; Thomas W. Merrill,
The Accardi Principle, 74 GEO. WASH. L. REV. 569, 569 (2006) (“Agencies must comply with
their own regulations.”). Agencies sometimes use waivers to depart from legislative rules. But
these waivers, if they are valid, are either permitted by the underlying statute or regulation or
through an adjudicatory procedure that carries the same binding force as a regulation. See Jim
Rossi, Waivers, Flexibility, and Reviewability, 72 CHL-KENT L. REV. 1359, 1361-62 (1997).

106. 429 U.S. 125 (1976).
107. 29 C.ER. § 1604.10(b) (1975).
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the EEOC authority to promulgate rules or regulations.”'*® The EEOC guide-
lines therefore were “not controlling upon the courts by reason of their author-
ity.”'%° Nonetheless, they did constitute a body of experience and informed judg-
ment to which courts and litigants might properly resort for guidance. “The
weight of such a judgment in a particular case,” the Court said, “will depend
upon the thoroughness evident in its consideration, the validity of its reasoning,
its consistency with earlier and later pronouncements, and all those factors
which give it power to persuade, if lacking power to control.”'*°

This standard is often called “Skidmore deference,” but, as Peter Strauss has
suggested, it is better understood as “Skidmore weight.”'"" Unlike Chevron def-
erence, which requires a court to accept the agency’s interpretation within the
“space” of delegated lawmaking power, Skidmore weight merely acknowledges
that an agency’s nonbinding legal guidance will “warrant respect.”''* The lan-
guage from Skidmore that Gilbert invoked, however, does not clarify whether
such “respect” is any different in kind or degree from the respect a court would
owe to the opinion of a private party in, say, an amicus brief. Elsewhere in Skid-
more, the Court suggested that there is indeed a difference between a reason of-
fered by an official and the very same reason offered by a private person:

[T]he Administrator’s policies are made in pursuance of official duty . . ..
They do determine the policy which will guide applications for enforce-
ment . . . on behalf of the Government. Good administration of the Act
and good judicial administration alike require that the standards of public
enforcement and those for determining private rights shall be at variance
only where justified by very good reasons.'"

There are two related claims here. The first is that an official’s pronounce-
ment is “made in pursuance of official duty.”''* As such, when that official directs
her pronouncement to another official within her agency or to a court, it deserves
special consideration in light of the public trust vested in the issuing official’s

108. General Electric, 429 U.S. at 141.
109. Id. at 141-42 (quoting Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944)).
mo. Id. at 142 (quoting Skidmore, 323 U.S. at 140).

m. Peter L. Strauss, “Deference” Is Too Confusing— Let’s Call Them “Chevron Space” and “Skidmore
Weight,” 112 COLUM. L. REV. 1143 (2012).

n2. Id. at 1145; see Skidmore, 323 U.S. at 140.
n3. Skidmore, 323 U.S. at 139-40.
n4. Id. at139.
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office.'' All administrative officials must take an oath to “well and faithfully dis-
charge the duties of the office.”''® As Richard Re has argued, this affirmation
constitutes a voluntarily assumed moral obligation, a promise to the public to
uphold the law."'” With the official’s assumption of this duty comes a concomi-
tant right to a presumption that her construction of the law is sound.

The official has a right to have her opinion taken seriously by other officials
because such comity is necessary to the performance of her own duty.''® Unless
her claim has special purchase on the conduct of other officials, the coordinating
function of legal order will give way to the disorder of discretion. The fact that
an official has interpreted or applied the law she administers in a particular way
is thus a valid reason for other officials to act in conformity with that interpreta-
tion or application, apart from the first-order merits of the issuing official’s view.
Such other first-order reasons may be convincing enough to overcome the reason
proftered by the fact that the issuing official has expressed a position in perfor-
mance of her legal duties. But the official’s view should prevail even if, had she
offered the same argument as a private person, first-order deliberative judgment
might have yielded the opposite conclusion. As the Court has long held, a “public
officer authorized by law” has a much wider set of responsibilities and powers
than a private person to determine how public rights established by statute
should be applied and enforced.'"’

The official is also entitled to this benefit of the doubt by other officials be-
cause they have similar duties to uphold the law. If an official treated another
official’s pronouncement no differently than the argument of a private person,
then she would undermine her own claims to authority, by virtue of her office,
within the official community vis-a-vis the regulated parties. The institutional
and professional incentives of the civil service to “insist that agency leaders fol-
low the law” buttress the presumption that a tenured or politically appointed
official issuing guidance will do so in a way that is consonant with her statutory

ns. See Evan J. Criddle, Fiduciary Foundations of Administrative Law, 54 UCLA L. REV. 117, 147
(2006) (“[P]ublic trust remains the keystone of administrative governance.”).

n6. 5U.S.C. § 3331 (2018).

n7. Richard M. Re, Promising the Constitution, 110 Nw. U. L. REV. 299, 303 (2016).

n8. See Gillian E. Metzger, The Constitutional Duty to Supervise, 124 YALE L.J. 1836, 1919-20 (2015)
(“[Clourts should give agencies more leeway to issue informal guidance without running
afoul of the APA’s notice-and-comment requirements, on the grounds that such guidance is
a crucial part of agency efforts to fulfill their internal oversight responsibilities and curtail
lower-level discretion.”).

ng. Den ex dem. Murray v. Hoboken Land & Improvement Co., 59 U.S. (18 How.) 272, 283-8
p b 5 b 3 5
(1856).
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powers, mandates, and limitations.'** For these reasons, as Judge Edwards put
it in Center for Auto Safety v. National Highway Traffic Safety Administration, guid-
ance offers “a privileged viewpoint in the legal debate.”'*! It is “privileged” in
the sense that the position it states cannot be lightly dismissed by officials in the
agency, across the executive branch, and in the judiciary.

This argument does not rest in the first instance on claims about agency ex-
pertise or hierarchical command. It is grounded directly on the duty of officials
to implement the law and on the coordinating function of law that Raz identi-
fied. As Bruce Wyman observed, “[I]n administration many officers are found
together. The purpose of the law of administration . . . is the science of common
action.”'** Administrative law serves to bring consistency to the exercise of dis-
cretionary power. It requires the regular application of statutory and regulatory
norms. Officials within an agency and between departments of government
must therefore endeavor to give effect to one another’s understandings of their
legal duties, to the extent that such comity is consistent with any applicable bind-
ing legal norms.

This claim raises the second argument from Skidmore. The Court observed
that “[g]ood administration of the Act and good judicial administration” require
that enforcement of the statute by the agency and the judiciary be brought in line
unless there are “very good reasons” to do otherwise.'?® This is because the co-
ordinating function of law favors consistency over variance. If the agency and
the court were to take the statute to mean different things, then a single coordi-
nating norm would give way to two—the norm understood by the agency and
the norm understood by the court. Neither of these norms could be treated as
truly exclusionary, since the other one would remain valid in an overlapping in-
stitutional field. Any actor who has business with both the agency and the court
would have to weigh the one norm against the other in determining how to act.
In cases, then, where a statute provides for both administrative and judicial en-
forcement, the agency’s and the court’s construction of the law should be the
same, all else being equal. Guidance should thus have strong persuasive author-
ity for a court.

Normative coordination becomes yet more essential within an agency. A
court evaluates guidance from the standpoint of a coordinate branch of govern-
ment with independent constitutional stature. It has legitimate reason to inter-
rogate rigorously the legal warrant of executive action. Officials within an

120. Jon D. Michaels, An Enduring, Evolving Separation of Powers, 115 COLUM. L. REV. 515, 543
(2015).

121. 452 E3d 798, 808 (D.C. Cir. 2006).

122. WYMAN, supra note 22, at 14-15.

123. Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944).
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agency, by contrast, generally are engaged together in implementing a common
set of statutory norms. They therefore have a comparatively stronger obligation
to interpret and apply the law in the same or similar ways, in order to ensure that
these legal rules retain the generally applicable character of rules on their way
from statute, to regulation, to guidance, to a discrete act of adjudication or en-
forcement. There is a robust legal interest in giving consistent answers to con-
tested questions that arise in similar cases, rather than deliberating anew in each
case. It is here that the hierarchical quality of bureaucracy plays its role. An
agency that adjudicates hundreds of thousands of claims per year will spend ex-
cessive time and resources deciding each claim if it has no concrete standards to
which it can appeal, and the answers generated would likely be inconsistent with
one another.'** Maintenance of rule-governed official conduct instead requires
some criteria to guide and cabin the exercise of discretion. It is therefore appro-
priate for guidance issued by an office with supervisory authority to influence
the behavior of subordinate officials much more powerfully than the pronounce-
ments of judicial tribunals in a separate department of government. As the U.S.
District Court for the District of Columbia has held, guidance can establish “a
rebuttable presumption, which preserves the agency’s discretion to deviate”
from its terms.'*® Gillian Metzger and Kevin Stack accordingly describe guidance
as offering a “presumptively overriding (or presumptively primary) reason for ac-
tion” to lower-level officials.'?®

One way of describing this presumption is as a “rule[] of thumb.”"*” Guid-
ance provides agencies with a standard to apply in a given kind of situation,
while also leaving open the possibility of departing from it if the balance of rel-
evant reasons strongly suggests doing so. This kind of presumption is consistent

124. See MASHAW, supra note 23, at 104-07; see also Annual Statistical Supplement to the Social Security
Bulletin, 2017, SOC. SECURITY ADMIN. 2.79 (Mar. 2018), https://www.ssa.gov/policy/docs
/statcomps/supplement/2017/supplementiy.pdf [https://perma.cc/27DR-W6E3] (reporting
that in 2016 the Social Security Administration’s 1,340 administrative law judges adjudicated
an average of 723 claims per judge).

125. Catawba County v. EPA, 571 F.3d 20, 34 (D.C. Cir. 2009) (emphasis omitted).

126. Gillian E. Metzger & Kevin M. Stack, Internal Administrative Law, 115 MICH. L. REV. 1239, 1257
(2017).

127. RAZ, PRACTICAL REASON AND NORMS, supra note 49, at 59. Raz treats rules of thumb as a spe-
cies of exclusionary rule. See id. at 60-61. I, however, am treating them as rules that should be
followed until there is significant doubt about whether the rule is justified on the balance of
first-order reasons. At that point, the rule of thumb becomes one reason among others for
either taking or not taking a particular action. The rule of thumb may still tip the scales, in
this case, and justify a different course of conduct than if it were not at hand. But it doesn’t
exclude other reasons from consideration or operate at a different level of analysis from the
other reasons that apply to the situation.
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with the rule functioning as a binding norm for some of the individual actors
who make up the legal agent. Recall that in Texas v. United States, the court con-
cluded that DAPA’s enforcement memorandum was probably binding because
under DACA, deferred-action status was rarely denied, and there was a detailed
manual for implementing a program that did not include an option to grant the
status if the criteria were not met.'*® But these facts might only show that any
reasons for granting or denying deferred action other than those delineated in
the memorandum would rarely overcome the overriding, but not truly exclu-
sionary, reasons endorsed by the memorandum. The precatory language of the
guidance itself would support that conclusion. The fact that some initial denials
of deferred action under the criteria were reversed by higher-level officials also
casts doubt on the conclusion that the criteria were truly exclusionary.'* The
Fifth Circuit’s analysis therefore significantly overstated the binding qualities of
DACA and DAPA.

Guidance binds an official when that official will invariably adhere to its
terms in the face of weighty countervailing considerations. But even that level of
binding effect on some members of an agency’s staff would not necessarily ren-
der guidance unlawful. The power to supervise the conduct of subordinate offi-
cials inheres in the statutory and ultimately constitutional duties of superior of-
ficials.'*® This ensures a level of regularity in the application of law that prevents
a potentially ambiguous statutory norm from devolving into a wide range of dis-
cretionary and perhaps arbitrary outcomes. For this reason, a supervisor’s duty
to faithfully implement the law incorporates a right to direct the conduct of sub-
ordinates with respect to statutory duties for which the supervisor is responsible.

What the supervisory official may not do through guidance is tie the hands
of the agency in whose name she acts and declare that deviation from the guid-
ance would be impermissible under any circumstance. Exclusionary orders of
that kind can be achieved only through an agency statement that has the force of
law, such as a legislative rule or an adjudicative order.'®' This latter kind of

128. 809 F.3d 134, 175 (5th Cir. 2015), aff'd by an equally divided court, 136 S. Ct. 2271 (2016); see also
Texas v. United States, 86 F. Supp. 3d 591, 669 & n.101 (S.D. Tex. 2015), affd, 809 F.3d 134,
aff’d by an equally divided court, 136 S. Ct. 2271.

129. See Texas, 809 F.3d at 175; Texas, 86 F. Supp. 3d at 669 & n.101.

130. Metzger, supra note 118, at 1879 (observing that the Take Care Clause “impl[ies] a hierarchical
structure for federal administration, under which lower government officials act subject to
higher-level superintendence”).

131. Pac. Gas & Elec. Co. v. Fed. Power Comm’n, 506 F.2d 33, 38 (D.C. Cir. 1974) (“An adminis-
trative agency may establish binding policy through rulemaking procedures by which it prom-
ulgates substantive rules, or through adjudications which constitute binding precedents.”).
Procedural rules may have the force of law as well. Thomas W. Merrill, The Mead Doctrine:
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“agency self-regulation” acts as a precommitment mechanism, giving an official
assurance that the agency will definitely behave in a certain way as long as the
document is in effect.’** Such self-obligation is grounded in the due process
principle that an agency must follow its own rules in dealing with the public.'*?
An agency’s duty to follow its own rules does not apply to a valid guidance doc-
ument, however."** That is because procedurally valid guidance will generally
provide, or be used in a manner that demonstrates, that the agency is willing and
able to deviate from its terms before taking an action that determines private
rights and duties. That flexible mindset could be shown in practice by providing
formal or informal opportunities for the issuing office or another designated of-
fice to consider and act on persuasive comments on or objections to the guidance
from any affected party.

Both the White House’s Office of Management and Budget and the Admin-
istrative Conference of the United States adhere to this view, maintaining that a
guidance document that lacks the force of law may nonetheless permissibly bind
frontline agency personnel so long as the agency itself remains free to depart
from it.'* Likewise, the Food and Drug Administration (FDA), which was spe-
cifically empowered by Congress to issue “guidance,”'?® states in a regulation:
“Although guidance documents do not legally bind FDA, they represent the
agency’s current thinking. Therefore, FDA employees may depart from guidance
documents only with appropriate justification and supervisory concurrence.”"*”

Rules and Standards, Meta-Rules and Meta-Standards, 54 ADMIN. L. REV. 807, 831 (2002); e.g.,
United States v. Nixon, 418 U.S. 683, 695 (1974) (stating that a regulation delegating author-
ity from the Attorney General to the Special Prosecutor had “the force of law”).

132. Elizabeth Magill, Agency Self-Regulation, 77 GEO. WASH. L. REV. 859, 861-62 (2009).
133. See United States ex rel. Accardi v. Shaughnessy, 347 U.S. 260, 266-68 (1954).
134. See Merrill, supra note 105, at 596.

135. Administrative Conference of the United States: Adoption of Regulations, 82 Fed. Reg. 61728,
61736 (Dec. 29, 2017) (“Although a policy statement should not bind an agency as a whole, it
is sometimes appropriate for an agency . . . to direct some of its employees to act in conformity
with a policy statement. . . . [A] policy statement could bind officials at one level of the agency
hierarchy, with the caveat that officials at a higher level can authorize action that varies from
the policy statement. Agency review should be available in cases in which frontline officials
fail to follow policy statements in conformity with which they are properly directed to act.”);
Final Bulletin for Agency Good Guidance Practices, 72 Fed. Reg. 3432, 3436 (Jan. 25, 2007)
(“[GJiven their legally nonbinding nature, significant guidance documents should not in-
clude mandatory language such as ‘shall,” ‘must,” ‘required’ or ‘requirement,” unless the
agency is using these words to describe a statutory or regulatory requirement, or the language
is addressed to agency staff and will not foreclose consideration by the agency of positions
advanced by affected private parties.”).

136. 21 U.S.C. § 371(h) (2018).
137. 21 C.ER. § 10.115(d)(3) (2018).
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The distinction between “the agency” and its “frontline” decision makers is
crucial. By giving guidance that binds its lower-level personnel, an agency may
reserve its statutorily vested discretion while ensuring that that discretion is ex-
ercised uniformly at the interface between public officers and the private persons
over whom they exercise power."*® Hiroshi Motomura describes this kind of of-
ficial practice as “macro discretion,” in which the agency sets general priorities
for enforcement.'*® Because of the resistance of frontline personnel to deferred-
action policies, “it took the adoption of DACA as a formal program to limit un-
predictable and arbitrary decisions and to bring some consistency and predicta-
bility to the nationwide pattern of prosecutorial discretion decisions.”'*® Adam
Cox and Cristina Rodriguez accordingly defend DAPA and DACA by arguing
that in limiting the discretion of “the faceless prosecutor,” the programs ad-
vanced rule-of-law values such as transparency and consistency.'*' Like a con-
stitution, a statute, or a regulation, internal administrative law orders govern-
mental action according to reasons. But unlike these other forms of law, internal
administrative law does not exclude any other reasons from consideration in the

138. The statement in Community Nutrition Institute v. Young, relied on in Texas v. United States,
that a guidance document must “genuinely leave[] the agency and its decision-makers free to
exercise discretion,” Texas v. United States, 809 F.3d 134, 171 (5th Cir. 2015) (quoting Prof’ls
& Patients for Customized Care v. Shalala, 56 F.3d 592, 595 (5th Cir. 1995)), aff'd by an equally
divided court, 136 S. Ct. 2271 (2016), has been much criticized, on the grounds that it would
cause agencies either to leave their frontline officers with unfettered discretion or to conceal
the principles that were in fact constraining their discretion. See 1 RICHARD J. PIERCE, JR.,
ADMINISTRATIVE LAW TREATISE § 6.3, at 424 (sth ed. 2010); Levin, supra note 11, at 303
(“The . . . reasoning of Community Nutrition has met with severe criticism on the ground that
it interferes with salutary efforts by agency leadership to prevent staff members from admin-
istering programs in an arbitrary or unequal fashion.”); accord Brief of Administrative Law
Scholars as Amici Curiae in Support of Petitioners at 15-16, Texas, 136 S. Ct. 2271 (No. 15-674).
But note that Community Nutrition does not technically conflict with the proposition that
guidance may bind frontline personnel, so long as that decision might be reversed by a supe-
rior official. A statement of policy that did not leave any of the agency’s “decisionmakers,”
including superior officers and political appointees, free to exercise discretion with regards to
its subject matter would indeed be binding, and therefore invalid, unless promulgated
through notice-and-comment or other rulemaking procedure.

139. HIROSHI MOTOMURA, IMMIGRATION OUTSIDE THE LAW 27 (2014) (emphasis omitted).
140. Id. at 205.

141. Adam B. Cox & Cristina M. Rodriguez, The President and Immigration Law Redux, 125 YALE
L.J. 104, 224 (2015); see also Anil Kalhan, Deferred Action, Supervised Enforcement Discretion, and
the Rule of Law Basis for Executive Action on Immigration, 63 UCLA L. REV. DISCOURSE 58, 63
(2015) (agreeing that DAPA and DACA are “programmatic mechanisms to ensure the con-
sistent, transparent and accountable exercise of prosecutorial discretion”); Hiroshi Moto-
mura, The President’s Dilemma: Executive Authority, Enforcement, and the Rule of Law in Immi-
gration Law, 55 WASHBURN L.J. 1 (2015) (explaining the important role of discretion in
immigration law and asking whether exercise of such discretion respects rule of law).
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final administrative or judicial disposition of an individual case. Instead, it offers
a privileged consideration — privileged by virtue of the concomitant rights and
duties of the office that issued it—that ought not be overcome except for “very
good reasons.”'**

In determining whether guidance is procedurally valid, courts also often ask
whether the guidance document in question binds the public as well as whether
it binds the agency or officials within it."*® The binding effect on the public
should not, however, form an independent basis for assessing guidance’s proce-
dural validity. To be sure, guidance unlawfully binds the public if the agency
treats the guidance as determinative of private legal rights and duties.'** When
an agency uses guidance in that manner, the public is bound simply because the
guidance binds the agency in its determination of the legal status of private par-
ties. Guidance is impermissibly binding if the agency says it cannot depart from
it, or never does depart from it, even in the face of weighty reasons. When an
agency insists on guidance with that kind of rigidity, the guidance functions as a
legal rule that determines outcomes. Agencies are supposed to create such rules
only through their delegated rulemaking and adjudicatory authority, not
through guidance documents that are exempt from such procedures.

There is another sense of “binding the public” that looks beyond agency
statements and action to the likely effects of guidance on regulated persons. Yet
that application of the term confuses legal obligation with coercive effects. The
D.C. Circuit at one point endorsed Robert Anthony’s view that a document is
binding “if the affected private parties are reasonably led to believe that failure
to conform will bring adverse consequences.”’** This principle sweeps far too
broadly. The APA, as amended by the Freedom of Information Act, states that
an “opinion, statement of policy, interpretation, or staff manual or instruction
that affects a member of the public may be relied on, used, or cited as precedent

by an agency against a party other than an agency” only if properly published.'*

142. Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944).

143. Catawba County v. EPA, 571 F.3d 20, 33 (D.C. Cir. 2009) (“[W]hether an agency action is the
type of action that must undergo notice and comment depends on ‘whether the agency action
binds private parties or the agency itself with the “force of law.”” (quoting Gen. Elec. Co. v.
EPA, 290 E.3d 377, 382 (D.C. Cir. 2002))).

144. Pac. Gas & Elec. Co. v. Fed. Power Comm'n, 506 F.2d 33, 39 (D.C. Cir. 1974) (noting that
“[w]hen the agency states that in subsequent proceedings it will thoroughly consider not only
the policy’s applicability to the facts of a given case but also the underlying validity of the
policy itself, then the agency intends to treat the order as a general statement of policy” and
not a “binding norm”).

145. Gen. Elec., 290 E.3d at 383 (quoting Anthony, supra note 25, at 1328-29).

146. 5§ U.S.C. § 552(a)(2)(E) (2018).
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This indicates that an agency can use a published guidance document to provide
at least partial justification for an enforcement action and thus can use it to indi-
cate to private parties that adverse consequences may flow from their failure to
comply with the document.'*”

This statutory provision makes explicit what was left implicit in the APA’s
original guidance exception: guidance can appropriately constrain and justify
government conduct in a way that alters private conduct. One of the most im-
portant, widely acknowledged functions of guidance is thus to provide notice to
affected parties of the agency’s policy.'*® But guidance will fail to provide such
notice if it does not in fact accurately communicate how enforcement discretion
will ordinarily be exercised. A general statement of policy must provide some
reliable indicator of official behavior if it is to inform people of the agency’s likely
actions and allow people to act on that basis. The rule-of-law interests in equal,
predictable, and consistent treatment similarly require that guidance faithfully
represent how the agency intends to proceed. Guidance “facilitates long range
planning” and “promotes uniformity in areas of national concern” only if it has
a general and material influence on the behavior of public officials.'*® When pri-
vate parties react to such guidance by conforming their conduct to it, that is not
necessarily an indication that they have been improperly coerced. As I will argue
in Part II, the external effects of guidance on private conduct may turn on the
normative commitments of the affected parties rather than be driven solely by
an effort to avoid government sanction.

While predictable administration is itself a practical good, I have argued that
guidance’s authority within the official community has deeper, deontological
roots. When one official with authority to implement the law concludes that its
faithful execution requires a certain policy, that conclusion has particular weight
for other officials with obligations to interpret and enforce law. The degree of
weight it is due will depend on the institutional positions of the issuing official
and the official who applies or evaluates the guidance. The force of guidance will
only be persuasive for a court, whereas it may be controlling for subordinates

147. Strauss, supra note 24, at 811-12.

148. See Final Bulletin for Agency Good Guidance Practices, 72 Fed. Reg. 3432, 3432 (Jan. 25, 2007)
(“Guidance documents, used properly, can . . . enhance fairness by providing the public clear
notice of the line between permissible and impermissible conduct while ensuring equal treat-
ment of similarly situated parties.”); Anthony, supra note 25, at 1317 (“The use of nonlegisla-
tive policy documents generally serves the important function of informing staff and the pub-
lic about agency positions, and in the great majority of instances is proper and indeed very
valuable.”); Metzger & Stack, supra note 126, at 1258 (noting that internal administrative law,
including guidance, “provide[s] the public and agency staff with notice of the agency’s views,
including the reasons for the agency’s position”).

149. Pac. Gas & Elec., 506 F.2d at 38.
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within the agency of an office that issues it. By creating a zone of generally con-
sistent but nonetheless flexible official reasoning tethered to the binding norms
of law, guidance extends the reach of legal norms while reducing their obligatory
power at the margins.

Courts therefore need a test for the guidance exception that allows guidance
to promote the uniform application of law without converting it into an author-
itative rule. The appropriate test is whether the guidance, by its terms or in its
operation, leaves open the possibility that a private party could contest its sub-
stantive validity and appropriateness in a proceeding before the agency or that
the agency on its own initiative could depart from it. That is, the agency must
remain open to the argument that the guidance abuses discretion, misconstrues
the agency’s legal authority, is not well justified, or otherwise should not be used
to resolve a case to which it would normally apply. As the D.C. Circuit has held,
a general statement of policy cannot be “finally determinative of the rights or
issues to which it is addressed.”"*° This does not mean that the agency can place
no weight upon guidance in resolving a particular case.'®' Ronald Levin notes
that guidance can properly play a “role in the agency’s deliberations or written
explanation.”'*? If guidance only creates a “rebuttable presumption” that a final
action will be taken, then it is not binding in the relevant sense.'**

Il. EXTERNAL EFFECTS OF GUIDANCE

Thus far I have focused primarily on how guidance operates as law inside the
state. This analysis, on its own, might give the appearance that guidance is
merely talk between officials and not something that persons outside the gov-
ernment need to concern themselves with. As the implementation of DACA
makes clear, however, guidance is often much more than an intramural affair.
Through the DACA program, DHS granted deferred action to over seven hun-
dred thousand people, and DAPA might have done the same for over four mil-
lion."** These deferred-action statuses would, by the operation of independent
statutory authority and regulatory provisions, enable recipients to apply for
other legal benefits.'>® The internal circulation of nonbinding directives thus

150. Id.

151 See, e.g., Steeltech, Ltd. v. EPA, 273 F.3d 652, 655-56 (6th Cir. 2001).

152. Levin, supra note 11, at 298.

153. Catawba County v. EPA, 571 F.3d 20, 34 (D.C. Cir. 2009) (emphasis omitted).

154. See Texas v. United States, 86 F. Supp. 3d 591, 607, 609, 670 (S.D. Tex.), affd, 809 F.3d 134
(5th Cir. 2015), aff’d by an equally divided court, 136 S. Ct. 2271 (2016).

155. See Texas, 809 F.3d at 148.
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yields major social and legal consequences. These consequences arise in part be-
cause of the coercive powers that guidance conditions, channels, or holds in
check."® But I aim to situate this coercive potential in a broader, intrinsically
communicative power: guidance can properly specify, or even alter, the norma-
tive commitments of private parties without carrying the mandate of binding
law.

To explain guidance’s normative status for private parties, I turn to the juris-
prudence of H.L.A. Hart, whose landmark work, The Concept of Law, has set the
stage for contemporary debate concerning the relationship between “law, coer-
cion, and morality.”'” In Part I above, Raz’s concept of authority helped to dis-
tinguish binding legislative rules from guidance. While the former excludes cer-
tain reasons and courses of conduct from official consideration, the latter
provides reasons for official action but does not exclude any other reasons or
courses of conduct. Hart’s concept of the “internal point of view” of law clarifies
what it means for guidance to serve as a reason for action of this sort. For Hart,
law is normative in the sense that it not only predicts government behavior but
is treated as obligatory or evaluative. Agency officials hold this point of view by
virtue of the duties of their office. They issue guidance to explain to others what
they take these obligations to mean. Private parties may in some cases adopt this
point of view so that they too take an internal perspective on regulatory norms.
They may treat the existence of the guidance as a reason to act or not to act in
their businesses or in their relations with others. And they may do so even
though the guidance lays no claim to binding authority.

Guidance therefore has consequences for private parties’ practical reasoning.
Nonbinding policies can alter private persons’ conceptions of their legal interests
and liabilities such that they adjust their conduct to conform to the position
stated in the guidance. Guidance thus helps shape public legal discourse and
practice beyond the walls of the state without committing the agency or the pub-
lic to any obligatory standard of conduct. As we will see in Part IV, this conclu-
sion has implications for the durability of guidance and the terms on which it
may be rescinded.

I lay the groundwork for that discussion by introducing Hart’s idea of the
internal point of view in Section IL.A. In Section II.B, I explain how guidance’s
effects on private practical reasoning relate to the finality and ripeness doctrines

156. Parrillo, supra note 36, at 14.

157. HART, supra note 55, at vii.
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of pre-enforcement judicial review. “Legal consequences” may “flow” from guid-
ance without generating a determinate right or obligation.'*® The legal conse-
quences consist of alterations in official legal reasoning that trigger alterations in
private practical reasoning. But these consequences fall well short of binding al-
terations in legal obligations. Guidance can thus be “final agency action” and yet
fall within the APA’s exemption from notice-and-comment rulemaking.'’
However, guidance is often not “ripe” for judicial evaluation where the agency’s
application of it to a particular party would turn on unresolved factual issues.'®
The more guidance takes the form of an open-ended list of factors to be consid-
ered in handling particular cases and the less it lays down categorical principles
that apply to frontline officials, the less appropriate it is to evaluate its merits
prior to enforcement.

A. Externalizing the “Internal Point of View”

H.L.A. Hart famously argued that a theory of law focused solely on its coer-
cive power — “orders backed by threats” —misses something important about le-
gal practice. “[W]here rules exist, deviations from them are not merely grounds
for a prediction that hostile reactions will follow or that a court will apply sanc-
tions to those who break them, but are also a reason or justification for such
reaction and for applying such sanctions.”’®' Law speaks in the language of
“shall,” “right,” “duty,” and “wrong,” because of this normative content. Those
who recognize this evaluative dimension of legal rules have an attitude that Hart
calls the “internal point of view.”'°> Where a legal system exists, at least some
persons treat its rules as norms to guide and judge conduct. This does not nec-
essarily mean that they must be motivated to use the law in this way by a belief

158. Bennett v. Spear, 520 U.S. 154, 178 (1997) (quoting Port of Bos. Marine Terminal Ass’n v.
Rederiaktiebolaget Transatlantic, 400 U.S. 62, 71 (1970)).

159. See 5 U.S.C. § 704 (2018).
160. Abbott Labs. v. Gardner, 387 U.S. 136, 148-49 (1967).
161. HART, supra note 55, at 24, 82.

162. Id. at 86-88; see also Jeffrey Kaplan, Attitude and the Normativity of Law, 36 LAW & PHIL. 469,
474 (2017) (“[T]he internal point of view involves taking some pattern of behavior as a stand-
ard against which behavior is evaluated.”).
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that its norms are morally obligatory.'®® But it does require a “critical reflective
attitude to certain patterns of behavior as a common standard.”'**

According to Hart, the internal point of view need not be accepted by all per-
sons to whom the rules apply. People might simply obey the law because of fear
of sanction, autonomous moral judgments, or for some other reason. The inter-
nal point of view, however, “must be effectively accepted as common public
standards of official behavior by its officials.”'®> At a minimum, the people who
interpret and apply the law must reason on the basis of the rules. Otherwise,
those rules will not govern their conduct and their coercive powers will operate
without law. In a “healthy society,” where the people believe the law is legitimate,
they too will adopt the internal point of view and conclude that they ought to act
a certain way because the law says so, not merely because someone in a uniform
with a gun might make them.'®®

Hart’s observations help make sense of the expressive function guidance can
play. Especially where guidance is directed to private parties, rather than solely
to persons within the agency, it can extend the internal point of view to a wider
circle of persons. Some private actors would then share with officials the sense
that regulatory requirements are obligatory, rather than mere notice of when the
state will use its coercive power. In this way, guidance can link the discourse of
the state with the discourse of civil society, increasing the evaluative interchange
between the public and its government. As noted in Part I, all administrative
officials take an oath that they will “well and faithfully discharge the duties of
[their] office.”’®” An office that issues guidance is often an office whose duties

163. HART, supra note 55, at 198-99 (“Not only may vast numbers be coerced by laws which they
do not regard as morally binding, but it is not even true that those who do accept the system
voluntarily, must conceive themselves as morally bound to do so, though the system will be
most stable when they do so.”); Leslie Green, The Forces of Law: Duty, Coercion, and Power, 29
RATIO JURIS 164, 170 n.3 (2016). Some positivists do think that the internal point of view
consists in a sense of moral obligation, but only from that internal perspective. E.g., SCOTT J.
SHAPIRO, LEGALITY 186 (2011) (“According to [the legal point of view], those who are author-
ized by the norms of legal institutions have moral legitimacy and, when they act in accordance
with those norms, they generate a moral obligation to obey.”); see also Jules Coleman, Author-
ity and Reason, in THE AUTONOMY OF LAW: ESSAYS ON LEGAL POSITIVISM 287, 312 (Robert P.
Georgeed., 1996) (“[TThe practice of giving reasons is public and itself presupposes the moral
values of autonomy and equality. The commitment to equality follows from the fact that a
practice of offering reasons and inviting criticism can arise only among people who believe
that they owe it to others to justify their actions to others.”).

164. HART, supra note ss, at 56.

165. Id. at 113 (emphasis added).

166. Id.

167. 5 U.S.C. § 3331 (2018); see supra text accompanying note 116.
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are specifically legal: to interpret, implement, and enforce statutory law and the
regulations that flow from it, with an eye to the purposes the underlying law is
meant to accomplish.'®® Therefore, these officials must treat the law they enforce
as anorm to guide their conduct, and not merely as a threat to be avoided. When
they issue guidance that reaches a public audience, they can convey this point of
view to that audience.

Private persons may simply treat the guidance as a prediction about how the
agency is likely to use its enforcement powers and plan accordingly. In that case,
the internal, official point of view has been communicated but not accepted. But
it is also possible that guidance will have more normative purchase. First, a pri-
vate party might fundamentally seek to avoid regulatory sanctions, but their way
of doing so is to adopt a general norm: follow the guidance. In that case, they
have “accepted” the norm in Hart’s sense.'® If they determine on their own that
the best way to go forward is to conform to the guidance, then the guidance
becomes a norm for them, even if their reasons for adopting that norm are purely
instrumental.'”® Even in cases where coercive pressures motivate behavior, guid-
ance can take on normative characteristics. Once people respond to that coercive
pressure by using the guidance as an evaluative yardstick for their own or others’
conduct, the nonbinding norm has been internalized as a standard of conduct.

A second possibility is that some people may have professional and organi-
zational commitments to the guidance. As Nicholas Parrillo has observed in a
detailed empirical study on the use of guidance, “[p]ractical day-to-day deci-
sions on a firm’s adherence to guidance often fall to employees whose back-
grounds, socialization, or career incentives may motivate them to follow guid-
ance.”’”! The growth of corporate compliance departments has created a
professional cadre who must usually treat guidance as a norm with which to
evaluate the conduct of other persons within their firms, rather than only as a
prediction about how the government will act if the firm behaves in a certain
way.'”? A compliance officer’s obligations and powers as an employee of the firm

168. Kevin M. Stack, Interpreting Regulations, 111 MICH. L. REV. 355, 363 (2012).
169. HART, supra note 55, at 56; Green, supra note 163, at 170 & n.3.

170. See RAZ, THE MORALITY OF FREEDOM, supra note 49, at 53 (“[T]he normal way to estab-
lish . . . authority . . . involves showing that the alleged subject is likely better to comply with
reasons which apply to him (other than the alleged authoritative directives) if he accepts the
directives of the alleged authority as authoritatively binding and tries to follow them, rather
than by trying to follow the reasons which apply to him directly.” (emphasis omitted)).

. Parrillo, supra note 36, at 56.

172. See Sean J. Griftith, Corporate Governance in an Era of Compliance, 57 WM. & MARY L. REv.
2075, 2124-25 (2016) (“Formal legal rules may be more precise in defining firms’ responsibil-
ities and, in any event, contain an avenue of appeal to public authority —the courts —when

2160



THE CLAIMS OF OFFICIAL REASON

are intrinsically linked to the officer’s ability to communicate and instill the con-
tent of guidance as a standard to which corporate behavior ought to conform.

Finally, some people may consider the underlying statute to be worthy of
obedience, either because they believe they have a general duty to obey the law,
or because the content of that particular statute is consonant with their personal
obligations. When an agency whose duty is to implement a law expresses what
it thinks the law means, these persons are likely to treat such guidance as clari-
fying their existing obligations.'”® Knowing less about the content and mechan-
ics of the law than the agency but still committed to the law’s general principles,
such persons may understand the guidance to have concretized some of their
abstract rights and duties. Because of the general terms in which regulatory laws
are drafted, this normative clarification may go so far as to alter the substance of
individuals’ normative commitments from what they were before.

In this last case, at least, the guidance may have a moral impact on a private
person.'”* Suppose, for example, that employer M has already accepted the gen-
eral norm, expressed by the Civil Rights Act of 1964, that she may not take an
employment action on the basis of an individual’s race or sex.'”> She wants to
ensure that her clients and employees are safe, so she currently has a policy not
to hire any person who has a criminal record. Enrolled to receive an equal em-
ployment opportunity compliance newsletter, she learns that the EEOC has just

they are unclear in meaning or overbroad in scope. By contrast, governance structures are
designed to supply constraints that exceed basic legal commands. The compliance function,
in particular, is designed to inculcate norms of behavior that exceed narrow legal obligations.”
(footnote omitted)); Rory Van Loo, Regulatory Monitors, 119 COLUM. L. REV. 369, 399 (2019)
(““[T]he compliance department has emerged, in many firms, as the co-equal of the legal
department.’ . .. Compliance departments review employees’ practices or consumer com-
plaints not only to ensure that the company is not breaking the letter of the law as determined
by the legal department but in many cases to tell the company how to ‘comply with the spirit
of the law.”” (first quoting Grifhith, supra, at 2077; and then quoting Michele DeStefano, Cre-
ating a Culture of Compliance: Why Departmentalization May Not Be the Answer, 10 HASTINGS
Bus. L.J. 71, 149 (2014))).

173. Cf. ANNA STILZ, LIBERAL LOYALTY: FREEDOM, OBLIGATION, AND THE STATE §5 (2009) (“[For]
Kant. . . the precise content of [natural duties of justice] requires further specification in
terms of positive law, and this content must be imposed from a public and objective perspec-
tive.”). I do not mean to adopt Stilz’s or Kant’s position that the state is necessary to fulfill
prepolitical natural rights and duties. But their argument that positive law is necessary to ren-
der preexisting obligations intelligible applies equally well to guidance: if we accept positive
law as morally binding, then we may need official guidance from the state to define the precise
content of that positive moral obligation.

174. See Mark Greenberg, The Moral Impact Theory of Law, 123 YALE L.J. 1288 (2014). A similar
story could also be told about the compliance officer.

175. 42 U.S.C. § 2000e-2(a) (2018).

2161



THE YALE LAW JOURNAL 128:2122 2019

issued guidance on the use of arrest and conviction records in employment deci-
sions.'7®

M learns from the guidance that “[a]rrest and incarceration rates are partic-
ularly high for African American and Hispanic men” and that “African Americans
and Hispanics are arrested at a rate that is 2 to 3 times their proportion of the
general population.”'”” She also learns the existing, binding law that even a fa-
cially neutral policy, like refusal to hire persons convicted of a crime, may con-
stitute unlawful discrimination if it produces a racially disparate impact, and is
not “job related” and “consistent with business necessity.”'”® She thinks that her
safety concern might qualify as “job related” until she reads that such a “blanket
exclusion” may in certain circumstances lead EEOC to conclude that the policy
was unlawfully discriminatory.'”®

Worried that she was incorrect about the content of her obligations, M looks
for guidance on how to proceed. She sees that

the Commission believes employers will consistently meet the “job re-
lated and consistent with business necessity defense” [if] . .. [t]he em-
ployer develops a targeted screen considering at least the nature of the
crime, the time elapsed, and the nature of the job . . . and then provides
an opportunity for an individualized assessment for people excluded by
the screen to determine whether the policy as applied is job related and
consistent with business necessity.'®

M'’s friend had told her to do roughly the same thing just last week, but she
dismissed her argument on the grounds that it would be too burdensome, and,
anyway, she has no obligation to hire criminals. She takes the same argument
more seriously, however, when it comes from a government body with respon-
sibility to enforce the law. Thus, now that EEOC has articulated the same claim
as her friend, she changes her policy to conform to the guidance because she
finds that her other reasons are insufficient to overcome the presumption that
the EEOC’s specification of her obligation not to discriminate was correct. In
this case, the fact that the EEOC has defined “job related” changes her “moral

176. Arrest and Conviction Guidance, supra note 2.
177. Id. § 11

178. 42 U.S.C. § 2000e-2(k) (1) (A)(i); see also Griggs v. Duke Power Co., 401 U.S. 424, 431, 436
(1971).

179. Arrest and Conviction Guidance, supra note 2, § V.B.7.

180. Id. § I
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profile.”'®! Unlike other forms of law, the guidance does not “exclud[e] the rel-
evance of other considerations,” but it nonetheless may “change what we are ob-
ligated to do.”'8

This kind of influence falls short of legally binding effect. The guidance does
not require any particular course of action from a private person. It does not
make conduct lawful or unlawful, but it may nonetheless shape individuals’
practical reasoning, in terms of what they ought to do strategically, to advance
their own ends; professionally, to meet the duties of their private office; or mor-
ally, to fulfill their all-things-considered obligations. This influence arises be-
cause the terms of the guidance intersect with autonomous judgments and com-
mitments in a way that can shape reasoning and conduct. Guidance’s legal
consequences within the official community thus create a wider set of normative
consequences for persons more broadly.

B. The Reviewability of Guidance: Title VII Enforcement Policy

Nonbinding guidance can alter private persons’ conception of the law and
their related social and moral obligations. People can adopt the position stated
in the guidance either as a prudential means to achieve their own objectives, or
because the guidance triggers them to act on existing obligations, or because they
credit the guidance with having reasonably specified the content of those obliga-
tions. These effects come into play where, as explained above, the private party
is primed to treat guidance as informative or useful for their practical reasoning.
The significance of these effects will turn on a number of factors beyond the is-
suing agency’s control, such as the underlying powers conferred on the agency
by statute, the extent to which professional norms require conformity to official
pronouncements, and the degree to which the statute has bearing on the moral
obligations of any particular person. Under some circumstances, at least, these
exogenous factors could induce a major shift in social behavior without the
agency taking any further formal action to enforce the guidance’s terms. If the
guidance puts forward a legal position that is erroneous, then, it may cause in-
dividuals to take action not required or even foreclosed by law.

These effects and risks raise the issue of whether guidance may be judicially
reviewable under the APA prior to enforcement. The two reviewability doctrines
most applicable in this context are finality and ripeness. The former ensures ju-
dicial review only of agency actions that actually affect the legal rights of private
persons, while the latter limits review to those issues that are appropriate for

181. Greenberg, supra note 174, at 1308.

182. Id. at 1304-05.
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review and that do not require further factual development. This Section ana-
lyzes such questions of finality and ripeness with regard to guidance, concluding
that the internal legal consequences of guidance on official reasoning often make
it final, but that guidance with flexible and precatory terms will rarely be ripe for
review.

An agency action becomes “final” when it is the “‘consummation’ of the
agency’s decision-making process” and is “one by which ‘rights or obligations
have been determined’ or from which ‘legal consequences will flow.””'®? Because
guidance is a nonexclusionary legal norm, it does not determine any rights or
obligations. That kind of exclusionary force is generally the province of regula-
tions and binding adjudicatory orders. Nonetheless, legal consequences may
flow from guidance where the guidance alters the way agency personnel will
evaluate the conduct of regulated parties and where private parties adopt the po-
sition stated in the guidance for strategic, professional, or moral reasons. When
the guidance does not have the character of an interim document that holds the
place of a rule, but rather represents the agency’s considered position for the
foreseeable future, it represents the culmination of the agency’s decision-making
process to the same extent that a rule does. Guidance can thus qualify as “final.”

Courts sometimes make the mistake of eliding the finality inquiry with a de-
termination of the guidance’s procedural validity — that is, whether the guidance
is impermissibly binding.'®* If the guidance is binding, these opinions suggest,
it is final and procedurally invalid. If it is nonbinding, it is not final and its va-
lidity is not reviewable prior to administrative enforcement. This tendency to
conflate finality and validity undermines the legitimate legal character and effect
of guidance, leading courts sometimes to treat guidance as both reviewable and
invalid when it structures agency discretion or substantially affects the regulated
public.

It is essential to distinguish the valid legal effects of guidance — effects on of-
ficial and private reasoning — from categorical alterations in legal duties that can-
not be accomplished through guidance. In fact, the finality doctrine’s distinction
between the determination of rights and duties and the generation of legal con-

183. Bennett v. Spear, 520 U.S. 154, 178 (1997) (emphasis added) (first quoting Chi. & S. Air Lines,
Inc. v. Waterman S.S. Corp., 333 U.S. 103, 113 (1948); and then quoting Port of Bos. Marine
Terminal Ass’n v. Rederiaktiebolaget Transatlantic, 400 U.S. 62, 71 (1970)).

184. See, e.g., Nat'l Mining Ass’n v. McCarthy, 758 F.3d 243, 251 (D.C. Cir. 2014); Nat. Res. Def.
Council v. EPA, 643 F.3d 311, 319 (D.C. Cir. 2011); Ctr. for Auto Safety v. Nat'l Highway Traffic
Safety Admin., 452 F.3d 798, 806 (2006); Nat'l Ass’n of Home Builders v. Norton, 415 F.3d 8,
14-16 (D.C. Cir. 2005) (“[I]f the practical effect of the agency action is not a certain change in
the legal obligations of a party, the action is non-final for the purpose of judicial review.”).
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sequences ably maps onto this distinction. Guidance will often have legal conse-
quences that satisfy the finality inquiry without thereby converting it into a pro-
cedurally invalid legislative rule. Consider, for example, Texas’s suit against the
EEOC over the agency’s Arrest and Conviction Guidance.'® Some Texas state
agencies have a blanket policy not to hire persons convicted of a felony.'*® An
applicant denied employment on that ground filed a charge with the EEOC."®”
While it is unclear whether this applicant or his attorney actually knew about the
EEOC’s recently promulgated Guidance, Texas claimed that the charge showed
that the Guidance’s “impact on the State is far from theoretical.”'®® It is reason-
able to assume, as Texas argued, that someone with a criminal record who was
denied employment would take the new guidance as a cue that their claim of
unlawful discrimination was colorable. Indeed, the Guidance states that it is in
part “intend[ed] . . . for use. . . by individuals who suspect that they have been
denied jobs or promotions, or have been discharged because of their criminal
records.”'®

Texas claimed that the Guidance—which it labeled the “Felon-Hiring
Rule” —violated the APA, because it was a procedurally invalid legislative rule,
issued without notice and comment.'*® The district court dismissed Texas’s suit
on finality and ripeness grounds,'®! but a panel of the Fifth Circuit reversed and

185. Texas v. EEOC, No. 5:13-CV-255-C, 2014 WL 4782992 (N.D. Tex. Aug. 20, 2014), rev’d, 827
F.3d 372, 376 (5th Cir.), reh’g en banc granted, opinion withdrawn, 838 F.3d 511 (5th Cir. 2016)
(en banc).

186. Texas, 827 F.3d at 376.

187. First Amended Complaint for Declaratory and Injunctive Relief at Exhibit C, D, Texas, No.
5:13-cv-00255-C (Mar. 18, 2014), 2014 WL 1372008 [hereinafter First Amended Complaint].

188. Id. at 14.

189. Arrest and Conviction Guidance, supra note 2.

190. First Amended Complaint, supra note 187, at 14-17.
191. Texas, 2014 WL 4782992, at *4.
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remanded,'®” concluding that the Guidance was indeed final agency action.'” In
particular, the court found that the Guidance’s “provisions are taken to be con-
clusive,” providing a “safe harbor” for employers who conform to terms of the
Guidance.

The assertion that the Guidance creates “legal consequences” is important
because it maintains that legal effects can follow even where an agency lacks any
power to enforce the law against a party to the dispute. The EEOC does not have
authority to sue a state for a violation of Title VII; that power lies with the At-
torney General, to whom the EEOC may refer complaints against public em-
ployers if it determines that there is “reasonable cause” to believe that the charge
has merit."”* Moreover, a reasonable-cause determination does not carry legal
weight in court—judicial proceedings to enforce Title VII are de novo.'*> How,
then, could the EEOC’s guidance generate legal consequences? The Fifth Circuit
reasoned:

[B]y binding itself to the Guidance’s standards and directives, the EEOC
has assured employers nation-wide, public and private, that, so long as
they conform their conduct to the Guidance’s “safe harbor” require-
ments, they will not be deemed to be in violation of Title VII by EEOC

192. Texas v. EEOC, 827 F.3d 372 (5th Cir.), reh’g en banc granted, opinion withdrawn, 838 F.3d 511
(5th Cir. 2016) (en banc). The Fifth Circuit withdrew the panel opinion and remanded to the
district court in light of United States Army Corps of Engineers v. Hawkes Co., 136 S. Ct. 1807
(2016), which held that the Army Corps’s “jurisdictional determinations” concerning whether
property contained “waters of the United States” was “final agency action.” In its per curiam
opinion, the court noted: “We recognize that Hawkes may or may not affect other issues raised
in this appeal, and we leave it to the district court in the first instance to reconsider this case,
and its opinion, in its entirety and to address the implications of Hawkes for this case.” Texas,
838 F.3d at 511. On remand, the district court ruled that the EEOC Guidance was an invalidly
promulgated legislative rule, implying that it determined that the Guidance was reviewable
final agency action. Texas v. EEOC, No. 5:3-CV-255-C, 2018 U.S. Dist. LEXIS 30558, at *6
(N.D. Tex. Feb. 1, 2018). I discuss the withdrawn panel decision in some depth below because
it helps to explore the nature of the legal consequences that guidance generates, as well as how
to properly approach pre-enforcement judicial review of guidance. I discuss the relationship
between the withdrawn opinion, Hawkes, and the district court’s judgment on remand at note
215, infra.

193. Texas, 827 F.3d at 380 (quoting Bennett v. Spear, 520 U.S. 154, 177-78 (1997)).

194. 42 U.S.C. § 2000e-5(b), (f) (2018).

195. McCottrell v. EEOC, 726 F.2d 350, 351-52 (7th Cir. 1983) (explaining that “a plaintiff is entitled
to de novo review of his claims” in district court after the EEOC has completed its reasonable-
cause investigation).
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investigators. Thus, they will avoid referral to the U.S. Attorney General
for prosecution.'?®

There is much to dispute in the Fifth Circuit’s reasoning, most obviously that
the plain meaning of the provision at issue does not constitute a safe harbor that
binds the agency.'”” At best it offers some suggestion as to where on the open
waters of employment practices an enterprise is likely to find smooth sailing.
There is no sense in which the Guidance “determine[s]” anyone’s “rights or ob-
ligations.”"®

Nonetheless, it is true that legal consequences, in the sense developed in this
Article, flow from the Guidance. The Guidance is “intend[ed] ... for use
by ...EEOC staff who are investigating discrimination charges involving the
use of criminal records in employment decisions.”'®® Because it represents a pre-
sumptive reason for action by the Commission and its personnel, the EEOC’s
Guidance is likely to shape reasonable-cause investigations concerning com-
plainants convicted of crimes or employer policies regarding arrest-and-convic-
tion records. If the EEOC conducted such an investigation against Texas pursu-
ant to a complaint and concluded that reasonable cause existed, officials in the
Department of Justice would appropriately accord official respect to that deter-
mination in deciding whether to proceed with a public enforcement action. For
Commission staff and other officials, it offers a privileged reason to make a de-
cision, though it is not determinative of the exercise of the Commission’s powers
or of any private person’s legal rights and duties. Likewise, the EEOC’s Guidance

196. Texas, 827 F.3d at 386.

197. See Arrest and Conviction Guidance, supra note 2, § I (listing two circumstances where “the
Commission believes employers will consistently meet the ‘job related and consistent with busi-
ness necessity’ defense” (emphasis added)). One such circumstance is where the employer
undertakes a “targeted screen.” See supra text accompanying note 180. One can imagine situ-
ations where meeting the targeted-screen provision would not insulate an employer from a
reasonable-cause determination and Title VII liability. For example, suppose that, in render-
ing individual assessments of a black applicant and a white applicant, each with a similar con-
viction record, the decision maker granted the white applicant a position and denied it to the
black applicant. The fact that the employer complied with the targeted-screen provision
would not insulate them from disparate treatment liability in that case. And there are other
reasons aside from the plain meaning of the provision’s text to conclude that it does not con-
stitute a safe harbor. The EEOC has the statutory power to grant a safe harbor through a
“written interpretation or opinion of the Commission.” 42 U.S.C. § 2000e-12(b). The EEOC,
however, has defined this term, by procedural regulation, in a way that excludes the Arrest
and Conviction Guidance. 29 C.ER. § 1601.93 (2018). Even if the language of the Guidance
could reasonably be read as mandatory, then, it would probably not constitute a safe harbor.

198. Texas, 827 F.3d at 381.

199. Arrest and Conviction Guidance, supra note 2, § II.
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could alter prospective employees’ conception of their legal interests, leading
them to complain about practices that the Guidance indicates would be unlaw-
ful. It could lead employers to conform their policies regarding arrest-and-con-
viction records to the practices outlined in the Guidance —either because they
want to avoid sanctions or because, like the hypothetical employer M, they be-
come convinced that the Guidance accurately articulates their existing obliga-
tions. Such changes in official and private practice are legal in character even
though they do not amount to changes in the underlying, authoritative obliga-
tions.

As noted above, the case law on general statements of policy often takes a
more rigid position. If the general statement of policy is nonbinding, it is not
final and is unreviewable; if it is binding, it is reviewable and invalid.** This
forces courts into the position of either treating guidance as final because of its
practically coercive effects or denying that practical effects on private parties are
at all relevant to the existence of legal consequences.””' This Article’s approach
makes space for a zone of legal consequences falling short of definitive changes
in legal obligation, arising when the agency has stated its considered view of
what sorts of public or private actions will advance the purposes of the statute.
By aligning “binding effects” with the determination of rights and duties, on the
one hand, and the effects of guidance with a wider set of “legal consequences,”
on the other, the finality jurisprudence might better grasp the nonexclusionary
but legal character of such pronouncements.

While the Arrest and Conviction Guidance was indeed final, it is much
harder to see how it meets the ripeness test for reviewability. The ripeness re-
quirement is rooted in the Article IIT “Cases” or “Controversies” requirement,>*>
which limits the judicial function to the adjudication of concrete legal disputes
between litigants rather than general questions of policy that are the province of
the political branches.?”> Even where a court can constitutionally hear a challenge

200. See Ctr. for Auto Safety v. Nat'l Highway Traffic Safety Admin., 452 E.3d 798, 806 (D.C. Cir.
2006); Gen. Elec. Co. v. EPA, 290 F.3d 377, 380 (D.C. Cir. 2002); see also HARRY T. EDWARDS
ET AL., FEDERAL STANDARDS OF REVIEW: REVIEW OF DISTRICT COURT DECISIONS AND AGENCY
ACTIONS 157 (2d ed. 2013) (“[A] true policy statement, meaning one that does not establish a
binding norm and is not finally determinative of the issues or rights to which it is addressed,
is not subject to judicial review under the APA.”).

201. Compare Barrick Goldstrike Mines Inc. v. Browner, 215 F.3d 45, 50 (D.C. Cir. 2000) (holding
guidance final because a private party “must keep records and report to EPA unless it wishes
to risk an enforcement action”), with Nat'l Ass’n of Home Builders v. Norton, 415 F.3d 8, 15
(D.C. Cir. 2005) (“[I]f the practical effect of the agency action is not a certain change in the
legal obligations of a party, the action is non-final for the purpose of judicial review.”).

202. U.S. CONST. art. ITI, § 1, cl. 1.
203. 2 HICKMAN & PIERCE, supra note 85, § 17.12, at 1605.
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to agency action, it may elect not to do so on the prudential ground that the case
will be berter decided later.** The ripeness inquiry requires courts “to evaluate
both the fitness of the issues for judicial decision and the hardship to the parties
of withholding court consideration.”*® An agency action is only ripe for review
if it presents an issue that is “purely legal, and will not be clarified by further
factual development.”® A document will not be “ripe” for review prior to its
application in enforcement proceedings if its impact on particular litigants is an
“abstraction” and highly fact-dependent.>®” In such cases, the validity of the
guidance is not yet fit for judicial evaluation.>*®

Texas’s challenge to the Arrest and Conviction Guidance founders on the hy-
pothetical and premature nature of its complaint. As Judge Higginbotham noted
in his dissent to the panel opinion in Texas v. EEOC, “Texas has raised an abstract
challenge that is unmoored from a specific ‘criminal record exclusion,” or even a
‘class of criminal record exclusions.’ . . . Such a theoretical challenge is not fit for
judicial decision.”** To test whether the Guidance was invalid, the court would
need to see how the Commission would apply the Guidance’s highly general and
precatory terms to particular factual scenarios. For example, suppose the EEOC
received a complaint from an African American applicant with a felony convic-
tion whose application had been denied by a private employer with a policy not
to hire persons convicted of felonies. Would the EEOC bring an enforcement
action against that party? The Guidance indicates that such a decision would
likely turn on a fact-intensive inquiry about the workforce and applicant data,
the nature of the position to which the complainant applied, any substantial risks
that employment of persons with criminal convictions might pose to other em-
ployees and clients, and any alternative policies that could serve legitimate em-
ployer interests.?® Without that factual background, it is difficult, if not impos-
sible, to determine how the very flexible standards established by the Guidance

204. HARRY T. EDWARDS & LINDA A. ELLIOT, FEDERAL STANDARDS OF REVIEW : REVIEW OF DISTRICT
COURT DECISIONS AND AGENCY ACTIONS 175 (3d ed. 2018) (citing Simmonds v. INS, 326 F.3d

351, 356-57 (2d Cir. 2003)).
205. Id.
206. Thomas v. Union Carbide Agric. Prods. Co., 473 U.S. 568, 581 (1985).
207. Texas v. United States, 523 U.S. 296, 300-01 (1998).
208. See Abbott Labs. v. Gardner, 387 U.S. 136, 149 (1967).
209. Texas v. EEOC, 827 F.3d 372, 392 (5th Cir. 2016) (Higginbotham, J., dissenting).

210. Arrest and Conviction Guidance, supra note 2, § V.
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would concretely affect a particular regulated party.?'" If the EEOC actually re-
ferred the private complaint against Texas to the Justice Department and the De-
partment elected to sue Texas, at that point the factual issues would be fully ven-
tilated and the validity of the Guidance could be tested in the course of the
lawsuit according to Skidmore weight principles.>'?

Nor would Texas face any great “hardship” if the court did not pass on the
merits of the Guidance prior to enforcement.?'* The EEOC has no adjudicatory
power outside the federal sector, nor could it bring suit against Texas itself.
Therefore the Guidance does not “as a practical matter require[] the plaintiff to
adjust his conduct immediately.”*'* The only hardship Texas might suffer would
result from the possibility of a future Justice Department suit, which might lead
it to adjust its employment practices prospectively. In the gamut of administra-
tive coercion, that hardship does not seem particularly burdensome, especially
in light of the Guidance’s ancillary benefits to Texas. The Guidance provided
notice about how the federal government and private parties might deploy Title
VII in the kinds of cases it addresses. That notice could help Texas frame its an-
swer to lawsuits challenging its employment policies concerning arrest and con-
viction records.

For these reasons, the Fifth Circuit panel’s rush to judgment on the validity
of the Arrest and Conviction Guidance was premature. Its insistence on the
Guidance’s reviewability produced ambivalent legal consequences on remand to
the district court.?'® Texas sought declaratory relief that it “has a right to main-
tain and enforce its laws and policies that absolutely bar convicted felons (or

2n. Cf. Colwell v. Dep’t of Health & Human Servs., 558 F.3d 1112 (9th Cir. 2009) (ruling that a
pre-enforcement challenge to policy guidance was not yet ripe, when there were not yet ex-
amples of how the Department would use the guidance).

212. See AT&T Co. v. EEOC, 270 E3d 973, 975 (D.C. Cir. 2001) (“[T]here clearly would be final
agency action if the Commission filed a lawsuit against AT&T. (Of course, the Company could
not challenge that decision as final agency action under the APA; it would instead simply de-
fend itself against the suit.) At that point the agency would have decided not only how it views
AT&T’s legal obligations, but also how it plans to act upon that view.”).

213. See Abbott Labs., 387 U.S. at 149.

214. Nat’l Park Hospitality Ass’n v. Dep’t of the Interior, 538 U.S. 803, 808 (2003) (quoting Lujan
v. Nat’l Wildlife Fed’n, 497 U.S. 871, 891 (1990)).

215. The Supreme Court opinion that led the Fifth Circuit to withdraw the panel opinion and
remand to the district court, U.S. Army Corps of Engineers v. Hawkes Co., 136 S. Ct. 1807 (2016),
offers a much more compelling case for pre-enforcement review than the EEOC Guidance.
The Clean Water Act “jurisdictional determination” that the Court determined was final had
concrete legal consequences for particular private parties: a “negative” determination would
bar the Army Corps of Engineers from bringing an enforcement action against the private
party who received the determination for a period of five years. Id. at 1807. The EEOC Guid-
ance does not shield any particular party from Title VII liability, nor does it provide that an
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certain categories of convicted felons) from serving in any job the State and its
Legislature deem appropriate” and injunctive relief preventing the EEOC from
enforcing the positions articulated in the Guidance on the grounds that the
Guidance violated the APA and was in excess of the Commission’s powers under
Title VIL.>'® The district court denied declaratory relief: “[A] categorical denial
of employment opportunities to all job applicants convicted of a prior felony
paints with too broad a brush and denies meaningful opportunities of employ-
ment to many who could benefit greatly from such employment in certain posi-
tions.”?'” This statement strongly implies that Texas’s blanket exclusion of fel-
ons from employment could constitute unlawful discrimination if it could be
shown that the policy produced a racially disparate impact.

It is impossible to say what motivated the court to take this position, but it
is plausible to think that serious engagement with the content of the Guidance,
and the government’s defense of the Guidance during the litigation, convinced
the court that a blanket exclusion might be inappropriate. “[ T]here may well be
instances in which otherwise qualified job applicants with certain felony convic-
tions in their criminal histories pose no objectively reasonable risk to the inter-
ests of the State of Texas and its citizens.”*!® Indeed, the Guidance articulates
that blanket exclusions not adequately tailored to the “risks” may doom an em-
ployer’s defense to a disparate impact claim.?' The so-called “safe harbor” pro-
vision at issue explains how an employer could tailor the employment policy that
was “targeted” to the relevant risks and provide an opportunity for individual
reconsideration.**

In response to Texas’s argument that the Guidance contravened the APA, the
court concluded that “[t]he Guidance . . . is a substantive [rule] issued without

employer could escape Title VII liability for a period of time simply by complying with its
terms. The withdrawn panel opinion nonetheless had reasoned that the Guidance, like the
jurisdictional determination at issue in Hawkes, “offers regulated entities a safe harbor from
DOJ referral, and thus ultimately from liability, only if employers alter their hiring policies to
comply with the Guidance’s directives.” Texas v. EEOC, 827 F.3d 372, 384 (sth Cir.), reh’g en
banc granted, opinion withdrawn, 838 F.3d s11 (sth Cir. 2016) (en banc). While this analysis
would not have bound the district court on remand, this broad reading of Hawkes may have
influenced its implicit reversal of its initial conclusion that the Guidance was not final agency
action or ripe for review. Compare Texas v. EEOC, No. 5:13-CV-255-C, 2014 WL 4782992, at
*4 (N.D. Tex. Aug. 20, 2014), with Texas v. EEOC, No. 5:13-CV-255-C, 2018 U.S. Dist. LEXIS
30558, at *6 (N.D. Tex. Feb. 1, 2018).

216. Texas, 2018 U.S. Dist. LEXIS 30558, at *4-5.

217. Id. at *6.

218, Id. at *5-6.

219. Arrest and Conviction Guidance, supra note 2, § V.B.7.
220. Id. § V.B.8.
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notice and the opportunity for comment.”**! The court did not explain how it
reached this conclusion, but its logic was probably similar to that in the DAPA
case: that the Guidance was binding as a practical matter, and therefore the
EEOC violated the APA by not using notice-and-comment rulemaking. But this
would be an odd position because the EEOC does not have the authority to issue
rules with the force of law under Title VIL.>** It would amount to saying that the
EEOC cannot issue guidance at all, unless that guidance merely assembles quo-
tations from the statute and court opinions without commentary or elaboration.
The Supreme Court, however, has for over forty years treated EEOC guidance
with wide-ranging, original, substantive content as an appropriate use of the
Commission’s statutory powers>** even if the Court sometimes concludes that
the position articulated in the guidance lacks the “power to persuade.”***

The arrest-and-conviction litigation thus shows how guidance comes in and
out of the state and in and out of legal validity. The EEOC issues guidance; a
private party whose situation is covered by the guidance brings a discrimination
charge against Texas; Texas challenges the guidance; the district court seems to
embrace the position taken by the guidance while holding that the guidance was
procedurally invalid. This precarious legal position arises from the nonbinding
legal status of guidance in general, which, because it has not been adequately
understood, causes jurisprudential confusion. If, as I have argued, we treat guid-
ance as a presumptively valid but not exclusionary reason for agencies to act,
then matters would be clearer. EEOC’s guidance was final because it was the
consummation of the agency’s policy-making process and because certain legal
consequences flow from it. But it was not ripe for review prior to enforcement,
given the fact-dependent inquiries that would arise if the guidance were applied
to a particular party. Even if it were reviewable, however, it would nonetheless
be a procedurally valid “general statement of policy” because the position it ar-
ticulates does not create a definitive, exclusionary reason for the EEOC to exer-
cise its powers.

221, Texas, 2018 U.S. Dist. LEXIS 30558, at *6.

222. Gen. Elec. Co. v. Gilbert, 429 U.S. 125, 141 (1976) (“Congress, in enacting Title VII, did not
confer upon the EEOC authority to promulgate rules or regulations pursuant to that Title.”).

223. See Griggs v. Duke Power Co., 401 U.S. 424, 433-34 (1971) (“The Equal Employment Oppor-
tunity Commission, having enforcement responsibility, has issued guidelines interpreting
[Title VII] to permit only the use of job-related tests. The administrative interpretation of
the Act by the enforcing agency is entitled to great deference.”).

224. Gen. Elec., 429 U.S. at 142.
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I1l. INTERPRETIVE RULES AS NONBINDING GUIDANCE

This Article so far has treated “guidance” as an undifferentiated category of
agency action that is exempt from the APA’s notice-and-comment rulemaking
requirements. However, the APA distinguishes between “general statements of
policy” and interpretive rules.”*® According to the Attorney General’s Manual on
the Administrative Procedure Act, general statements of policy “advise the public
prospectively of the manner in which the agency proposes to exercise a discre-
tionary power.”*® Interpretive rules, by contrast, “advise the public of the
agency’s construction of the statutes and rules which it administers.”**” The im-
port (or lack thereof) of the distinction between these two categories has been a
maddening problem for administrative law scholars. Commentators have
sharply disagreed on whether the two categories deserve to be treated differently
in terms of their permissible binding effect on the agency or the public or in
terms of the deference they are due in judicial proceedings.>*® The case law has
fared no better in reaching consensus.**

This Part argues that interpretive rules should be viewed in the same way as
general statements of policy: they may bind agency personnel in some of their
compliance and enforcement activities, but they may not bind the agency in its
final determination of legal rights and duties. The argument here builds on the
philosophical exposition of guidance in Parts I and II but delves deeper into pol-
icy implications in the realm of sex discrimination law. The aim is first to show
by example how nonbinding guidance can shape the development of law. That
historical influence has led to current controversies over the procedural validity
of guidance on sexual harassment. I analyze those controversies using the per-
spective on guidance developed thus far.

The main difference between general statements of policy and interpretive
rules is that the latter can use binding language when the statutory or regulatory

225. 5 U.S.C. § 553(b)(A) (2018).
226. ATTORNEY GENERAL’S MANUAL, supra note 29, at 30 1.3.
227. Id.

228. On whether interpretive rules may bind the agency, compare Anthony, supra note 25, at 1375-
76, which states that interpretive rules may bind the agency, with Manning, supra note 20, at
893-931, which states that whereas a legislative rule can “bind[] with the force of a statute,”
an interpretive rule cannot. On whether courts should defer to an agency’s interpretation of
its own regulation, compare John F. Manning, Constitutional Structure and Judicial Deference to
Agency Interpretations of Agency Rules, 96 COLUM. L. REV. 612, 616-17 (1996), which considers
judicial deference to agency interpretations of regulations inappropriate, with Cass R. Sun-
stein & Adrian Vermeule, The Unbearable Rightness of Auer, 84 U. CHL L. REV. 297 (2017),
which defends judicial deference to agency interpretations of regulations as appropriate.

229. See supra note 45.
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norm being interpreted uses binding language. Such mandatory terms do not
render the interpretive rule procedurally invalid unless the agency denies private
parties the opportunity to contest its interpretation in its adjudication of their
rights and duties. This is because issuing officials must be able to communicate
interpretations to accomplish their statutory duty in the same way that the right
to set forth appropriate enforcement policies is necessary to perform that duty.
However, interpretive rules that use mandatory language are more likely than
general statements of policy to meet the ripeness test for pre-enforcement re-
view, since the application of such a uniform construction of the law to a partic-
ular case will often be less fact-dependent than the application of a flexible state-
ment of policy would be. Even though the normative quality of interpretive rules
grants officials wider leeway to speak in mandatory terms, those same qualities
permit earlier review. Furthermore, courts should accord interpretive rules the
same Skidmore weight that is appropriate for general statements of policy. The
Auer deference regime for agency interpretations of regulations,*° which has
come under serious pressure in recent Supreme Court opinions,*' should be re-
vised in favor of a uniform standard of review for all guidance documents. This
Article’s approach thus lends interpretive rules significant normative weight
within agencies, and sometimes coercive power vis-a-vis the public, but none-
theless would permit earlier judicial review under a relatively nondeferential
standard.

This Part will develop this view through a discussion of two episodes of reg-
ulatory interpretation at the Department of Education’s Office for Civil Rights
(OCR): guidance on sexual harassment and guidance on transgender discrimi-
nation.”** In both cases, the guidance documents used binding language, but
they did so permissibly because they interpreted binding regulatory language.
Courts should treat such binding language as procedurally valid so long as the
agency’s adjudication procedures indicate that it would remain open to argu-
ments challenging that interpretation before issuing a binding order. The courts
might, however, conclude that the interpretation a guidance document puts
forth is substantively incorrect.

230. An agency’s interpretation of its own regulations is “controlling unless ‘plainly erroneous or
inconsistent with the regulation.”” Auer v. Robbins, 519 U.S. 452, 461 (1997) (quoting Rob-
ertson v. Methow Valley Citizens Council, 490 U.S. 332, 359 (1989)); see also Bowles v. Semi-
nole Rock & Sand Co., 325 U.S. 410, 414 (1945) (“[ T]he ultimate criterion is the administrative
interpretation, which becomes controlling weight unless it is plainly erroneous or inconsistent
with the regulation.”).

231. See supra note 64.

232. 2011 Dear Colleague Letter, supra note 1 (sexual harassment); 2016 Dear Colleague Letter, supra
note 3 (transgender discrimination).
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These issues are largely moot with respect to these two policies because the
Trump Administration rescinded both interpretive guidances.>*® Nevertheless,
they are apt examples of this Article’s argument. The validity or nonvalidity of
the rescinded guidances may matter in future rulemakings on and judicial review
of the topics.>** More generally, agencies are likely to use interpretive rules in
similar ways in the future given how unclear the case law remains on the subject.
Solving the puzzle of interpretive guidance continues to be a pressing doctrinal
concern with potentially massive social consequences.

A. The Practice of Regulatory Interpretation: Title IX, Sexual Harassment, and
Sexual Violence

Title IX of the Education Amendments of 1972 provides that “[n]o person in
the United States shall, on the basis of sex, be excluded from participation in, be
denied the benefits of, or be subjected to discrimination under any education
program or activity receiving Federal financial assistance.””® In 1975, the De-
partment of Health, Education, and Welfare issued a regulation implementing
this provision, requiring educational recipients of federal funds to “adopt and
publish grievance procedures providing for prompt and equitable resolution of
student and employee complaints.”**® This regulation, which remains in effect,
was issued through notice-and-comment rulemaking, giving it the full force and
effect of law.>*” The underlying statutory enforcement mechanism is powerful:
a recipient that fails to comply with its terms could lose its federal funding after
a formal adjudicatory hearing.>*® In the first two decades of its operation, the

233. Sept. 2017 Dear Colleague Letter, supra note 1 (rescinding the 2011 Dear Colleague Letter on
sexual harassment); Feb. 2017 Dear Colleague Letter, supra note 3 (rescinding the 2016 Dear
Colleague Letter on transgender discrimination).

234. Katie Reilly, Read Betsy DeVos’ Speech About Changing Obama-Era Policies on Campus Sexual
Assault, TIME (Sept. 7, 2017), http://time.com/4932283/betsy-devos-title-ix-sexual-assault
-speech-transcript [https://perma.cc/6NV7-64CG] (“In order to ensure that America’s
schools employ clear, equitable, just, and fair procedures that inspire trust and confidence, we
will launch a transparent notice-and-comment process to incorporate the insights of all par-
ties in developing a better way.”); Department of Education Issues New Interim Guidance on
Campus Sexual Misconduct, U.S. DEP'T EDUC. (Sept. 22, 2017), https://www.ed.gov/news
/press-releases/department-education-issues-new-interim-guidance-campus-sexual
-misconduct [https://perma.cc/389K-XG39].

235. 20 U.S.C. § 1681 (2018).

236. 40 Fed. Reg. 24128, 24129 (June 4, 1975) (codified at 34 C.E.R. § 106.8 (2018)).
237. Id. at 24128.

238. 20 U.S.C. § 1682; 34 C.ER. § 106.71.
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regulation’s most salient provision was arguably its prohibition of sex discrimi-
nation in athletics,>* which, though not strongly enforced, nonetheless created
incentives for schools to give greater attention and financial support to women’s
sports.**

Administrative guidance and judicial case-law developments intertwined to
extend Title IX to cover sexual harassment, showcasing how the claims of official
reason can contribute to the development of binding law. In the 1970s, the courts
developed the “hostile environment” doctrine as a theory of racial employment
discrimination.**! The EEOC subsequently applied this theory to sex in its (non-
binding) Guidelines, interpreting sex discrimination to include “[u]nwelcome
sexual advances, requests for sexual favors, and other verbal or physical conduct
of a sexual nature” where “such conduct has the purpose or effect of unreasona-
bly interfering with an individual’s work performance or creating an intimidat-
ing, hostile, or offensive working environment.”*** In Meritor Savings Bank v.
Vinson, the Supreme Court adopted the EEOC’s position using Skidmore
weight.*** Despite the fact that there was no settled jurisprudence on hostile-
environment discrimination with regard to sex, the Court determined that
“[t]he Guidelines . . . appropriately drew from, and were fully consistent with,
the existing case law.”>**

Given the central role that Title VII case law plays across the spectrum of race
and sex discrimination jurisprudence, the hostile-environment approach mi-
grated into the judicial and administrative interpretation of Title IX and its im-
plementing regulations. The Supreme Court first recognized sexual harassment
as cognizable under Title IX in 1992.%* In 1997, OCR issued “Sexual Harassment
Guidance,” which was not a legislative rule but was submitted for public com-
ment.**® That Guidance, building on the jurisprudence of the preceding decade,

239. 40 Fed. Reg. at 24142 (codified at 34 C.ER. § 106.41).
240. T. Jesse Wilde, Title IX: Gathering Momentum, 3 J. LEGAL ASPECTS SPORT 71, 71-74 (1993).

241, See, e.g., Rogers v. EEOC, 454 F.2d 234, 238 (5th Cir. 1971) (“[T]he phrase ‘terms, conditions,
or privileges of employment’ in Section 703 [of Title VII] is an expansive concept which
sweeps within its protective ambit the practice of creating a working environment heavily
charged with ethnic or racial discrimination.”).

242. 29 C.ER. § 1604.11(a) (1985).

243. Meritor Sav. Bank v. Vinson, 477 U.S. 57, 65 (1986).

244. Id. at 66.

245. Franklin v. Gwinnett Cty. Pub. Sch., 503 U.S. 60, 63, 75 (1992).

246. Sexual Harassment Guidance: Harassment of Students by School Employees, Other Stu-
dents, or Third Parties, 62 Fed. Reg. 12034, 12034 (Mar. 13, 1997).
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affirmed that “[s]exual harassment of students is a form of prohibited sex dis-
crimination,” and it embraced the hostile-environment theory.**” Crucially, it
linked this form of sex discrimination to the grievance procedures that the 1975
regulations required of federal education grantees. It stated that a school’s “non-
discrimination policy and grievance procedures for handling discrimination
complaints must provide effective means for preventing and responding to sex-
ual harassment.”**® The nonbinding guidance thus linked binding case law on
hostile educational environments with the binding regulation on educational in-
stitutions’ internal equality compliance mechanisms.

OCR followed this up with its revised 2001 Guidance, which drew on case
law to emphasize the importance of the Department’s administrative enforce-
ment mechanisms. “[T]he process of administrative enforcement requires en-
forcement agencies such as OCR to make schools aware of potential Title IX vio-
lations and seek voluntary corrective action before pursuing fund termination or
other enforcement mechanisms.”*** Though operating under the distant (and
never exercised) threat of a funding cut-off,>*° this process —from reporting, to
student complaints, to investigations, to voluntary complaint resolution agree-
ments —would serve as the primary administrative mechanism to vindicate stu-
dents’ interest in an educational environment free from sex discrimination.

This process kicked into high gear and gained social salience when student
victims of sexual assault filed a deluge of complaints with OCR.>" In 2011, OCR
promulgated further guidance in the form of a Dear Colleague letter, which elab-
orated on the provisions of the 1997 and 2001 Guidances.?* In May 2014, OCR

247. Id. at 12038.
248. Id. at 12044.
249. Office for Civil Rights, Revised Sexual Harassment Guidance: Harassment of Students by School

Employees, Other Students, or Third Parties, U.S. DEP’T EDUC., at iii-iv (Jan. 2001), https://
wwwz2.ed.gov/about/offices/list/ocr/docs/shguide.pdf [https://perma.cc/6RDA-9Y8S].

250. Sarah L. Stafford, Progress Towards Title IX Compliance, 85 SOC. SCI. Q. 1469, 1470 (2004).

251. Alexandra Brodsky & Elizabeth Deutsch, The Promise of Title IX: Sexual Violence and the Law,
DisseNT, Fall 2015, at 135, 138 (“Meaningful enforcement [of Title IX] has come only after
years of worker and student organizing.”) ; About The Chronicle’s Title IX Investigation Tracker,
CHRON. HIGHER EDUC. (2016), https://projects.chronicle.com/titleix/about [https://perma
.c¢/JR7R-X87]] (“[S]tudents employed Title IX as a vehicle for change, filing federal com-
plaints against their colleges to allege missteps at nearly every juncture.”).

252. 2011 Dear Colleague Letter, supra note 1, at 11.
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had 55 open investigations into universities for compliance with Title IX.?** As
of this writing, 197 cases have been resolved and 305 remain open.>**

The 2011 Dear Colleague letter significantly expanded upon the procedural
specifications for the “grievance procedures” required by regulation, which had
been elaborated in a more precatory manner in the 1997 and 2001 Guidances.?®
One of the most contested provisions states that “in order for a school’s griev-
ance procedures to be consistent with Title IX standards, the school must use a
preponderance of the evidence standard.”?*® The Department had developed this
interpretation of the regulation in its prior enforcement activities*” and now
gave public notice of this construction. Unlike the DAPA Memorandum or the
Arrest and Conviction Guidance, this language is clearly exclusionary. The plain
meaning of the provision is that a school cannot use any other standard of evi-
dence in a Title IX grievance procedure, regardless of any compelling reasons it
may have for doing so. And OCR seems to treat the requirement as binding in
its compliance process, describing it as such in notices to schools under investi-
gation and requiring in complaint settlements that schools change their eviden-
tiary standards in grievance procedures from “clear and convincing” evidence to
the preponderance standard.>*®

B. Binding Language in Nonbinding Interpretations

Jacob Gersen and Jeannie Suk have argued that this binding language and
practice makes the 2011 Dear Colleague letter unlawful.?*® They claim that the

253. U.S. Department of Education Releases List of Higher Education Institutions with Open Title IX
Sexual Violence Investigations, U.S. DEP'T EDUC. (May 1, 2014), https://www.ed.gov/news
/press-releases/us-department-education-releases-list-higher-education-institutions-open
-title-ix-sexual-violence-investigations [https://perma.cc/9KWD-ZCY]].

254. About The Chronicle’s Title IX Investigation Tracker, supra note 251.
255. 2011 Dear Colleague Letter, supra note 1, at 4.
256. Id. at 11 (emphasis added); see also Jacob Gersen & Jeannie Suk, The Sex Bureaucracy, 104 CA-

LIE. L. REV. 881, 908-10 (2016) (explaining that the preponderance of the evidence standard
was controversial).

257. See Karen M. Tani, An Administrative Right to Be Free from Sexual Violence? Title IX Enforcement
in Historical and Institutional Perspective, 66 DUKE L.J. 1847, 1868 (2017) (discussing early
agency investigations of sexual assault cases on college campuses).

258. See, e.g., Letter from Joel J. Berner, Reg’l Dir., U.S. Dep’t of Educ., Office of Civil Rights, to
Martha C. Minow, Dean, Harvard Law Sch. (Dec. 30, 2014) (explaining that Harvard’s clear
and convincing standard is “inconsistent with the preponderance of the evidence standard
required by Title IX for investigating allegations of sexual harassment or violence”).

259. Gersen & Suk, supra note 256, at 908-10.
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guidance runs afoul of the APA because it binds the agency and, therefore, af-
fected members of the public.>®® This position is dubious given a significant
body of case law that permits interpretive rules to bind the agency that issues
them.?®" Nonetheless, some court opinions do suggest that interpretive rules
cannot be binding.?*> The 2011 Dear Colleague letter provides an opportunity to
examine this vexing problem of administrative law. I conclude that the Title IX
guidance was valid because its binding language reflected the binding language
of the regulation it interpreted. Further, the agency’s use of the guidance in com-
plaint investigations and settlements was not dispositive of whether the agency
would allow a party the opportunity to contest its interpretations in an adjudi-
catory enforcement proceeding. To the contrary, the statutory and administrative
enforcement scheme clearly contemplates an opportunity to contest the agency’s
legal interpretation in such a proceeding. Gersen and Suk make the common
error of mistaking coercive effects on the public for an impermissibly binding
effect. But private coercion is a permissible and sometimes desirable consequence
of alegal instrument that attempts to communicate and operationalize a uniform
policy or interpretation of law among officials. The proper way to distinguish
such permissible coercion from an impermissible binding effect is to determine

260. Id. at 908-09, 911.

261. See Martin v. Occupational Safety & Health Review Comm’n, 499 U.S. 144, 151 (1991)
(“[T]he power authoritatively to interpret its own regulations is a component of the agency’s
delegated lawmaking powers.”); Warder v. Shalala, 149 F.3d 73, 82 (1st Cir. 1998) (“[An in-
terpretive] rule may lack [the] force [of law] and still bind agency personnel.”); see also Dis-
mas Charities, Inc. v. U.S. Dep’t of Justice, 401 F.3d 666, 681 (6th Cir. 2005) (“An interpre-
tative regulation is binding on an agency . . . by virtue of the binding nature of the interpreted
statute.”); Syncor Int’l Corp. v. Shalala, 127 E.3d 90, 94 (D.C. Cir. 1997) (noting that inter-
pretive rules are “binding on the agency”); Am. Mining Cong. v. Mine Safety & Health Ad-
min., 995 F.2d 1106, 1111 (D.C. Cir. 1993) (observing that the “binding effect” test for validity
of policy statements does not apply to interpretive rules); Metro. Sch. Dist. v. Davila, 969
F.2d 485, 493 (7th Cir. 1992) (“All rules which interpret the underlying statute must be bind-
ing because they set forth what the agency believes is congressional intent . . . . Courts are not
bound by an agency’s interpretation . . . but parties regulated by the statute certainly are.”);
Health Ins. Ass’n v. Shalala, 23 F.3d 412, 423-24 (D.C. Cir. 1983) (“A rule may be interpretive
even though it ‘interprets’ a vague statutory duty or right into a sharply delineated duty or
right . . .. Yet the interpretation in a sense changes the legal landscape. Just as a dollar is not
exactly the same as a 50-50 chance at two dollars, a precise interpretation is not the same as a
range of possible interpretations.”).

262. Hennepin Cty. Med. Ctr. v. Shalala, 81 F.3d 743, 748 (8th Cir. 1996) (“An agency’s interpre-
tative rules . . . are nonbinding and do not have the force of law.”); Viet. Veterans of Am. v.
Sec’y of the Navy, 843 F.2d 528, 537-48 (D.C. Cir. 1988) (“[T]he agency remains free in any
particular case to diverge from whatever outcome the policy statement or interpretive rule
might suggest.”); Cmty. Nutrition Inst. v. Young, 818 F.2d 943, 946 (D.C. Cir. 1987) (noting
that the “interpretative/legislative distinction” and the appropriate bounds of a “general state-
ment of policy” both turn on whether the pronouncement in question is a “binding norm”).
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whether agency procedure or practice provide an opportunity for private contes-
tation before the final determination of a party’s legal interests.

The 1975 Title IX implementing regulation provides that “[a] recipient shall
adopt and publish grievance procedures providing for prompt and equitable res-
olution of student and employee complaints alleging any action which would be
prohibited by [the regulation].”?*® The 2011 Dear Colleague letter interprets this
procedural provision, saying that “[g]rievance procedures that use [a clear and
convincing evidence standard] are inconsistent with the standard of proof estab-
lished for violations of the civil rights laws, and are thus not equitable under
Title IX.”*** This is clearly binding language. But these mandatory terms reflect
the exclusionary nature of the norms in the regulation. As Judge Williams put it
in American Mining Congress v. Mine Safety & Health Administration, “an interpre-
tation will use imperative language — or at least have imperative meaning — if the
interpreted term is part of a command.”**® The command to establish a “griev-
ance procedure” that is “equitable” permits the agency to state a command as to
what this term means. OCR’s 2011 Dear Colleague letter interpreted “equitable”
to require a preponderance of the evidence standard because courts and the
agency use such a standard to adjudicate claims under Title IX.?*® The sugges-
tion was that it made sense to make the standard of proof uniform in this regu-
latory domain. This argument seems reasonable, if contestable. But the question
here is not whether the interpretation was substantively correct. The question is
whether the agency’s interpretation was procedurally invalid insofar as it used
binding terms without proceeding through rulemaking or another procedure
that would give the document the force of law.

The use of binding language to interpret binding regulatory terms serves
important notice functions and furthers the issuing official’s obligation to faith-
tully implement the law. An agency may not penalize a private party for violating
a rule when it does not have “adequate notice of the substance of the rule.”**” If
the agency concludes from its enforcement experience that recipients’ obligation
to establish an equitable grievance procedure requires the use of a preponderance
of the evidence standard in that procedure, merely precatory language would fail

263. 34 C.ER. § 106.8(b) (2018).

264. 2011 Dear Colleague Letter, supra note 1, at 10-11.

265. 995 F.2d at 1111.

266. 2011 Dear Colleague Letter, supra note 1, at 10-11.

267. Satellite Broad. Co. v. FCC, 824 F.2d 1, 3 (D.C. Cir. 1987).
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to disclose that conclusion.?®® Parties would be unaware of the agency’s true po-
sition — that such evidentiary standards are required under the regulation. Thus,
where the substance of a rule is not immediately clear, interpretive rules can
“provide fair notice of an agency’s interpretation of its own regulations” so that
private parties are not surprised by the requirements to which they are subject.>*®
Given the multiple possible meanings of the term “equitable” and OCR’s inten-
tion to enforce the grievance-procedure requirement aggressively, it seems not
only permissible but appropriate to put universities on notice of the Office’s in-
terpretation of this regulatory term. If OCR could not use binding language to
interpret a binding rule in this way, it would be “drive[n] . .. into pure ad ho-
cery —an ad hocery, moreover, that affords less notice, or less convenient notice,
to affected parties.”*”° The official will in fact be obliged to use binding language
in an interpretive pronouncement when she comes to the conclusion that a bind-
ing statutory term carries a definite meaning. Using flexible language in that sit-
uation would obfuscate the official’s judgment and create a false appearance of
discretion where the agency believed none existed. Holding back from voicing
her considered opinion would deprive other officials of her privileged point of
view, and it would deprive private parties of information concerning the content
and practical implications of their preexisting legal obligations.

Beyond the language of the 2011 Dear Colleague letter, the agency’s compli-
ance practice indicates that it treated the letter’s provisions as mandatory. The
“resolution agreements” that OCR has reached with universities to settle Title
IX complaints consistently adhere to the terms of the 2011 Dear Colleague letter,
such as its requirement of a preponderance of the evidence standard.*”! It should
be neither surprising nor objectionable that voluntary agreements between OCR
and universities under investigation would adhere to the terms of the letter. If

268. Catherine Lhamon, who was Assistant Secretary for Civil Rights at the Department of Edu-
cation from 2013 to 2017, stated in an interview with the author that OCR had settled on the
preponderance of the evidence standard prior to the 2011 Dear Colleague Letter. The Letter
aimed to give notice of this interpretation, which emerged from OCR’s prior investigation
and compliance practice. Telephone Interview with Catherine E. Lhamon, Chair, U.S.
Comm’n on Civil Rights (Aug. 9, 2018).

269. Howmet Corp. v. EPA, 614 E.3d 544, 554 (D.C. Cir. 2010).

270. Am. Mining Cong., 995 F.2d at 1112.

271, Office for Civil Rights, Resolution Agreement, Harvard Law School, Complaint No. 01-11-2002,
U.S.DeP'TEDUC. 3 (Dec. 23, 2014), https://www2.ed.gov/documents/press-releases/harvard
-law-agreement.pdf [https://perma.cc/H2K7-MWV8]; see also Gersen & Suk, supra note 256,
at 909 (noting universal university compliance with OCR’s 2011 Dear Colleague Letter).
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the voluntary agreements did not conform to the requirements stated in the let-
ter, universities would be subject to the very “ad hocery” the interpretive-rules
jurisprudence has sought to forestall.>”>

The binding or nonbinding quality of the 2011 Dear Colleague letter should
not turn on whether the agency upholds the letter’s mandatory language in vol-
untary resolution agreements, but rather whether the interpretations put for-
ward in the guidance would be open to challenge at some stage before a binding
order is issued. According to several commentators, the proper way to distin-
guish interpretive rules from legislative rules is that the former must be open to
contestation by a party subject to an enforcement action and cannot provide suf-
ficient justification for issuing a final order.””*> As Ronald Levin has argued, “in-
terpretive rules are nonbinding in a procedural sense: they cannot cut off the
right of private parties to be heard in administrative proceedings.”>”*

That is the correct approach, not only because of its concrete benefits for the
predictable enforcement of law, but also because it respects administrative offi-
cials’ legal rights and duties. Allowing mandatory terms on the condition of chal-
lenge procedures enables agencies to give adequate and accurate notice of their
construction of the rules and statutes they administer and to treat regulated par-
ties equally and consistently. At the same time, it affords process to people who
are adversely affected by the rules’ or statutes’ terms. But these general rule-of-
law benefits express something deeper about the normative role of interpretive
rules: because interpretive rules concern the proper construction of the law, they

272. Am. Mining Cong., 995 F.2d at 1112.

273. Gersen himself seems to have endorsed this approach elsewhere. See Jacob E. Gersen, Legisla-
tive Rules Revisited, 74 U. CHI. L. REV. 1705, 1719-20 (2007) (“If the rule is nonlegislative, a
party may challenge the validity of the rule in any subsequent enforcement proceeding.”); see
also E. Donald Elliott, Re-inventing Rulemaking, 41 DUKE L.]J. 1490, 1491 (1992) (describing
the choice between issuing a binding rule or issuing nonbinding guidance as a choice between
responding to challenges in the rulemaking phase or, in the absence of a rule, responding
when particular cases are adjudicated under the guidance); William Funk, When Is a “Rule” a
Regulation? Marking a Clear Line Between Nonlegislative Rules and Legislative Rules, 54 ADMIN.
L. REV. 659, 664-67 (2002) (noting that interpretive rules cannot “provide the legal basis for
assessing a violation of the . . . regulation” and that “the agency must be prepared to present
evidence” that noncompliance with an interpretive rule constituted violation of the regula-
tion); Levin, supra note 11, at 67 (justifying an agency’s use of general policy statements given
affected persons “will be permitted to contest the agency’s position at a later stage in the
agency’s implementation process . . . . [T]he agency will not qualify for the . . . exemption if
the court concludes that the agency would not (or in actual practice does not) permit such
contestation.”); Manning, supra note 20, at 931 (“[W]hen an agency invokes a nonlegislative
rule during the course of adjudication, that agency ultimately must be able to justify its deci-
sion by reference to norms found elsewhere —either in the statute, an antecedent legislative
rule, or adjudicative precedents interpreting those sources of authority.”).

274. Ronald M. Levin, Nonlegislative Rules and the Administrative Open Mind, 41 DUKE L.J. 1497,
1504 (1992).
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are peculiarly within the province of an agency’s legal officials. Although inter-
pretive rules may often touch on matters of policy, such as allocations of re-
sources, efficient administration, and permissible political considerations, they
explicitly construct legal meaning. It is entirely appropriate for an official’s con-
sidered judgment on the meaning of a statutory or regulatory term to powerfully
influence and constrain the conduct of other officials, even in the absence of a
procedure that would give that judgment the force of law.

As argued in Part I, officials’ performance of ongoing statutory duties incor-
porates a right to communicate their understandings of statutory and regulatory
norms to other officials. Where the official not only believes that good admin-
istration of the statute would benefit from a particular enforcement policy but
also concludes that a provision of the law has a definite meaning, the official has
the discursive right to make that view known. If the official were foreclosed from
expressing her view, the law would be administered without the benefit of shared
understandings of its best construction. Officials would act for reasons that
could not be disclosed. They would have to infer standards of conduct from de-
cisions in particular cases rather than read those standards on the face of publicly
available documents. That publicity, in turn, facilitates contestation that would
be impossible if the standards were not explicit. While officials may state that
they take mandatory statutory language to have a particular meaning, they may
not refuse to entertain any contrary views from the public. In this way, officials
have the right to communicate their understanding but not to impose that un-
derstanding without the opportunity for contestation. Official reason makes
claims but, at least outside the issuing agency, it cannot make demands.

This approach ably distinguishes interpretive rules from binding regula-
tions. If an agency has issued a legislative rule with the force of law, it need not
give affected parties an opportunity to contest the validity of that rule in an en-
forcement proceeding; the rule can provide a sufficient legal basis for an enforce-
ment order.?”® This makes the regulation exclusionary —even if the party could
present strong reasons why the rule was inappropriate, the rule could sustain the
enforcement action. If, however, the agency avoids the rulemaking process and
issues interpretive guidance, the agency must be prepared to hear challenges to
its interpretation and ground its enforcement action in other, binding sources of
law —either the regulation or the statute that the interpretive guidance eluci-
dates. It is in this sense that an interpretive rule, like a general statement of pol-
icy, lacks binding force.

275. Heckler v. Campbell, 461 U.S. 458, 467 (1982); United States v. Storer Broad. Co., 351 U.S.
192, 205 (1956); Am. Mining Cong., 995 F.2d at 1111-12.

2183



THE YALE LAW JOURNAL 128:2122 2019

There is no indication that OCR violated or would violate this principle.
First, the 2011 Dear Colleague letter invited public comment on the guidance,
thus affording private parties an early opportunity to challenge its interpreta-
tions.?”® Second, though OCR’s resolution agreements show that private parties
acquiesced in its construction of the Title IX regulation, this does not mean that
the parties were denied the opportunity to challenge that interpretation if they
disagreed. According to Catherine E. Lhamon, who was Assistant Secretary for
Civil Rights at the Department of Education between 2013 and 2017, universities
under investigation did at times challenge OCR’s interpretations.?”” OCR offi-
cials listened to those concerns, but they consistently adhered to the stated terms
of the 2011 Dear Colleague letter based on their considered understanding of
statutory and regulatory requirements, their experience with prior investiga-
tions, and the need to give accurate notice of the Department’s position.>”®

Even if OCR had not entertained objections during the settlement process,
that process is not the correct point in the enforcement scheme to test the inter-
pretation’s binding force. A party under investigation is not required to enter
into a resolution agreement. That decision is “voluntary.”””® To the extent pri-
vate parties are bound by those settlement agreements, they have chosen to bind
themselves. The settlements are therefore willing agreements to adhere to
OCR'’s understanding of the law, rather than to challenge it in an enforcement
proceeding. Before such a proceeding can even begin, OCR must notify the party
that such action is impending and state in that notice the “statutory basis for the
investigation.”?®® The enforcement action itself would then provide the forum
in which the substance of the interpretive guidance could be challenged.

The Department of Education can only terminate federal funds if “there has
been an express finding on the record, after opportunity for hearing, of a failure
to comply” with Title IX and its implementing regulations.?®' This means that
the agency must engage in the trial-like procedures of formal APA adjudication

276. 2011 Dear Colleague Letter, supra note 1, at 1 n.1.
277. Telephone Interview with Catherine E. Lhamon, supra note 268.
278. Id.

279. Office for Civil Rights, Case Processing Manual, U.S. DEP’'T EDUC. 15-16, 19-20 (Nov. 19, 2018),
https://wwwz2.ed.gov/about/offices/list/ocr/docs/ocrcpm. pdf [https://perma.cc/ZN32
-9JTWT]; see also 20 U.S.C. § 1682 (2018) (requiring the agency first to seek voluntary com-
pliance).

280. Office for Civil Rights, supra note 279, at 20.

281. 20 U.S.C. § 1682.
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to take final action against a grant recipient.”®* The procedural regulations im-
plementing Title IX also accord opportunities for a party to challenge OCR’s
findings: the agency must give notice of the “specific provision under which the
proposed action against it is to be taken, and the matters of fact or law asserted
as the basis for this action.”*® In the hearing, “the applicant or recipient shall be
entitled to introduce all relevant evidence on the issues as stated in the notice.”***
The enforcement procedures to which OCR is bound, by statute and regulation,
thus provide assurance that the substantive validity of the interpretive rule could
be rigorously tested in an adjudicatory hearing. Because this opportunity is avail-
able, the interpretive rule is procedurally valid.

It is true that the severe penalty of termination of federal funds put great
pressure on educational institutions to acquiesce in OCR’s interpretation well
before commencement of an enforcement action.”®® Yet the agency cannot be
faulted for Congress’s considered choice to vest it with the authority to terminate
federal funds and to enter into voluntary conciliation agreements. Moreover, the
statutory scheme is carefully tailored to make that power difficult to wield, with
its provisions for complaint resolution and formal adjudicatory hearings, as well
as reports to Congress.**® The legislative plan practically ensures that most of the
action will take place through investigations and voluntary measures, given the
high bar the agency would have to clear to cut off funds, and the undesirability
of actually taking such an extreme measure. A similar approach was used to great
effect in the context of school desegregation in the 1960s, as OCR’s precursor —
the Office for Civil Rights in the Department of Health, Education, and Wel-
fare —issued regulations and guidance that led southern school districts to in-

crease racial integration dramatically under the looming threat of a funding cut-
Oﬁ 287

282. 5 U.S.C. § 554 (2018).

283. 34 C.ER. § 106.71 (2018) (incorporating by reference 34 C.ER. § 100.9(2)).
284. Id. § 100.9(d).

28s5. See Gersen & Suk, supra note 256, at 909.

286. 20 U.S.C. § 1682.

287. Revised Statement of Policies for School Desegregation Plans Under Title VI of the Civil
Rights Act of 1964, 45 C.E.R. § 181 (1966); Nondiscrimination in Federally-Assisted Pro-
grams of the Department of Health, Education, and Welfare — Effectuation of Title VI of the
Civil Rights Act of 1964, 29 Fed. Reg. 16298 (Dec. 4, 1964) (codified at 45 C.E.R. §§ 80.1-
80.13); see also 3 BRUCE ACKERMAN, WE THE PEOPLE: THE CIVIL RIGHTS REVOLUTION 23§
(2014) (“Within a few months, [the Department of Health, Education, and Welfare’s] fund-
ing threat allowed it to make more progress than the entire judiciary had achieved over ten
years—tripling the percentage of southern blacks attending white-majority schools from 2
percent to 6 percent between 1964 and 1965 . . .. Despite the storm of protest, the revised
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This kind of coercion does not make the 2011 Dear Colleague letter or 1960s
desegregation guidelines impermissibly binding. Feeling government pressure
to do something does not amount to being legally bound to do it. As the D.C.
Circuit stated in National Mining Ass’n v. McCarthy, “while regulated parties may
feel pressure to voluntarily conform their behavior because the writing is on the
wall . . . there has been no ‘order compelling the regulated entity to do any-
thing.””*% In the Title IX context, such an order could only come from the De-
partment of Education after an adjudicatory hearing. As described in Part II, pri-
vate parties may determine that they must follow the guidance because of their
own strategic, moral, or institutional commitments. They can adopt the position
stated in the guidance as a rule of private conduct, and in that case, they treat the
guidance as a norm to govern their behavior. This is how guidance extends the
“internal point of view” from government officials to private parties. But this
process turns in part on the normative situation of the private parties and not
merely on the incentives created by the guidance. As a matter of law, private par-
ties have the option to test OCR’s interpretive assertions in either an adjudica-
tory hearing or, as noted in the next Section, pre-enforcement review. The coer-
cive threat is real and salient, but not legally determinative.

Reasonable minds can disagree about the wisdom of empowering agencies
to shape the conduct of private parties without the use of legally binding forms
of action. Congress, however, has chosen to do so by granting the Department
of Education an immense coercive power and leaving intact the agency’s general
authority to issue nonbinding statements that interpret its own legislative rules.
Whether Congress’s judgment was wise ultimately depends upon one’s assess-
ment of the seriousness of the problem of sex discrimination, the capacity and
willingness of private actors to take meaningful steps to address it without gov-
ernment intervention, and the expertise and judgment of the officials who con-
stitute the agency.

C. Regulatory Interpretations Before the Courts

There are certainly risks posed by allowing agencies to offer nonbinding in-
terpretations of law without recourse to notice and comment or adjudicatory
hearings. Agencies may get the law wrong and, in the meantime, may coerce
private parties into adopting a position that is either not required or even pro-
hibited by law. Judicial review can ensure that interpretive guidance does not

guidelines actually worked —black attendance in southern white schools rose from 6 percent
in 1965 to 14 percent in 1967.”).

288. 758 F.3d 243, 253 (D.C. Cir. 2014) (quoting Indep. Equip. Dealers Ass’n v. EPA, 372 E.3d 420,
428 (D.C. Cir. 2004)).
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impose such substantively incorrect or procedurally invalid requirements on the
public. Interpretive rules may be challenged in pre-enforcement review® or in
review of an enforcement proceeding in which the rule has been relied upon.>*°

Interpretive rules that use mandatory language are much clearer cases for
pre-enforcement review than general statements of policy are.””' Whereas gen-
eral statements of policy like the EEOC’s Arrest and Conviction Guidance lay out
context-dependent criteria for agency personnel to consider, interpretive rules
like OCR’s 2011 Dear Colleague letter convey categorical interpretations of law.
Though such mandatory language is procedurally permissible as an interpreta-
tion of a binding term, application of that language to a particular party is un-
likely to turn on facts developed in an administrative hearing. The validity of a
legal interpretation is a “purely legal” issue, which is “appropriate for judicial
resolution.”?** Because interpretive guidance offers a construction of the law, ra-
ther than outlining considerations relevant to how enforcement discretion is
likely to be exercised, it reduces the relevance of factual variation between the
parties to which the guidance might apply. The definitiveness of the language
therefore renders the dispute “concrete” rather than “abstract.”*

Further, where the mandatory language describes how private parties must
act, such interpretations may “creat[e] a dilemma in which a party ‘must choose
between disadvantageous compliance and risking serious penalties’ for noncom-
pliance.”** Though the opportunity remains to challenge that interpretation in
an administrative hearing, the mandatory terms of the guidance may combine
with the agency’s regulatory powers to alter the “primary conduct” of parties
who are currently out of step with the agency’s interpretation.?*® A private party
will suffer a significant hardship if pre-enforcement review is not granted, be-
cause it is likely to comply rather than risk the financial and reputational loss that
challenging the interpretation might impose. Such burdens exist when the coer-
cive threat is relatively intense. Where an agency carries a statutory mallet like

289. See id. at 251; Pharm. Research & Mfrs. of Am. v. U.S. Dep’t of Health & Human Servs., 138
F. Supp. 3d 31, 41 (D.D.C. 2015) (citing CSI Aviation Servs., Inc. v. U.S. Dep’t of Transp., 637
F.3d 408, 412 (D.C. Cir. 2011)).

290. Am. Mining Cong. v. Mine Safety & Health Admin., 995 F.2d 1106, 1111-12 (D.C. Cir. 1993).

291. Mark Seidenfeld, Substituting Substantive for Procedural Review of Guidance Documents, 9o TEX.
L. REV. 331, 380 (2011) (noting that ripeness appears to pose less of a barrier for interpretive
rules than for general statements of policy).

292. Abbott Labs. v. Gardner, 387 U.S. 136, 149 (1967).
293. Id. at 148.

294. Alascom, Inc. v. FCC, 727 F.2d 1212, 1218 (D.C. Cir. 1984) (quoting 4 K. DAVIS, ADMINISTRA-
TIVE LAW TREATISE § 25:6, at 369 (1983)).

295. Toilet Goods Ass’n v. Gardner, 387 U.S. 158, 164 (1967).
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the Department of Education’s power to terminate federal funds, a categorical
statement about the circumstances in which that power could be used will create
very strong incentives to comply rather than run the risk of an enforcement ac-
tion. In such circumstances, pre-enforcement review provides a crucial check to
ensure that the legal questions presented by the guidance are answered by the
branch whose constitutional charge is the interpretation of law. Courts rely on
this prospect of review to cabin the risk posed by nonbinding guidance.
“[Algency personnel at every level act under the shadow of judicial review. If
they believe that courts may fault them for brushing aside the arguments of per-
sons who contest the rule or statement, they are obviously far more likely to en-
tertain those arguments.”>

Current deference doctrine, however, has left a gap in this accountability
structure. Under Auer v. Robbins, a court must uphold an agency’s interpretation
of its own regulation unless that interpretation is “plainly erroneous or incon-
sistent with the regulation.”®” On its face this language appears to be incon-
sistent with the view of guidance put forward in this Article. If the Court con-
sistently recognized the nonbinding character of all guidance, the Skidmore
regime would govern its deference to any interpretive rules or general statements
of policy. As I will discuss below, recent amendments to the Auer regime have
already moved it in the direction of Skidmore.

The Auer doctrine has come under harsh criticism,?*® not least by one of its
principal architects — the late Justice Scalia. Under Auer, he observed,

Agencies may now use these rules not just to advise the public, but also
to bind them. After all, if an interpretive rule gets deference, the people
are bound to obey it on pain of sanction, no less surely than they are
bound to obey substantive rules, which are accorded similar deference.
Interpretive rules that command deference do have the force of law.>’

296. Am. Mining Cong. v. Mine Safety & Health Admin., 995 F.2d 1106, 1111 (D.C. Cir. 1993).

297. 519 U.S. 452, 461 (1997) (quoting Robertson v. Methow Valley Citizens Council, 490 U.S. 332,
359 (1989)).

298. See, e.g., John F. Manning, Constitutional Structure and Judicial Deference to Agency Interpreta-

tions of Agency Rules, 96 COLUM. L. REV. 612 (1996) (criticizing Bowles v. Seminole Rock & Sand
Co., 325 U.S. 410 (1945), upon which Auer relies to reach its holding).

299. Perez v. Mortg. Bankers Ass’n, 135 S. Ct. 1199, 1212 (2015) (Scalia, J., concurring in the judg-
ment).
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A valid interpretive rule excludes the court from interpreting the regulation in a
way that would otherwise be reasonable. This means that, under current doc-
trine, an interpretation within the space of regulatory ambiguity has the force of
law.

This Term, the Supreme Court will consider whether to overrule Auer in
Kisor v. Wilkie.** The interpretation at issue in Kisor, however, was promulgated
not in an interpretive rule, but rather in a binding adjudication that has the force
of law.**! The case therefore does not directly raise the problem posed by inter-
pretive rules, which generally do not issue through a process that has the force
of law. Indeed, the question posed by Kisor may be symptomatic of the doctrinal
confusion that Auer has generated. Auer focuses analysis on the object of the in-
terpretation —a statute or regulation —rather than on the procedural mechanism
through which the interpretation was issued. But it is the latter that should be
determinative. The deference regime should track the distinction between
agency actions that carry the force of law, such as legislative rules and adjudica-
tory orders, and those that do not, such as interpretive rules.>*> Courts should
treat agency documents as excluding certain reasons from their consideration
only when the agency acts through a procedure that imparts the legal authority
to bind.?*

Auer has been defended on the largely pragmatic grounds of institutional
competence: agencies administer their regulations and the courts are ill posi-
tioned to understand the full implications of a particular interpretation of a reg-
ulatory provision.*** Therefore, following the logic of Chevron,** courts should
presume that when Congress delegates rulemaking authority to the agency, it is

300. Kisor v. Shulkin, 869 F.3d 1360 (Fed. Cir. 2017), cert. granted in part sub nom. Kisor v. Wilkie,
139 S. Ct. 657 (Dec. 10, 2018).

301 See id. at 1363-64; Gillian Metzger, Symposium: The Puzzling and Troubling Grant in Kisor,
SCOTUSBLOG (Jan. 30, 2019, 10:22 AM), https://www.scotusblog.com/2019/01
/symposium-the-puzzling-and-troubling-grant-in-kisor [https://perma.cc/VP4M-72CD].

302. See Perez, 135 S. Ct. at 1208 (noting “the longstanding recognition that interpretive rules do
not have the force and effect of law” (citing Chrysler Corp. v. Brown, 441 U.S. 281, 302 n.31
(1979))); United States v. Mead Corp., 533 U.S. 218, 226-27 (2001) (stating that “adjudication
[and] notice-and-comment rulemaking” are methods by which agencies “make rules carrying
the force of law”); see also SEC v. Chenery Corp. (CheneryII), 332 U.S. 194, 203 (1947) (“There
is...a very definite place for the case-by-case evolution of statutory standards. And the
choice made between proceeding by general rule or by individual, ad hoc litigation is one that
lies primarily in the informed discretion of the administrative agency.”).

303. See supra Section I.B.
304. See, e.g., Sunstein & Vermeule, supra note 228.
305. Chevron U.S.A. Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837 (1984).
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also giving it authority to interpret both the regulation and the underlying stat-
ute. These institutional-competence concerns are real, though they likely vary in
strength depending on the subject matter and the quality of the agency’s decision
makers. In addition, there is little evidence, as some critics have alleged,**® that
Auer leads agencies to write regulations in an open-ended way so that they can
make and change controversial policy more easily at the level of interpretation.>®”

The deeper problem is that Auer allows agencies to issue interpretations that
lack the force of law but nevertheless receive the judicial deference otherwise re-
served only for documents that have such force.>*® If an interpretation carries
significant policy implications, then it seems contrary to the spirit of the APA
and reasoned administration more broadly to allow agencies to avoid public
comment, issue an interpretive rule, and then see that interpretation given ex-
clusionary, binding force in court. One need not assume agency bad faith or an
unduly magnified role for reviewing courts to recognize an incongruity between
the procedural informality of guidance and the extraordinarily deferential tone
of the Auer doctrine.

Auer thus destabilizes the structure of legal authority in the administrative
state. As discussed in Part II, rules that have the force of law can exclude other-
wise valid considerations and courses of conduct from official consideration,
while those without the force of law lack such obligatory power. The legal capac-
ity to bar an official from acting on the basis of a set of otherwise valid reasons
deserves consistent treatment different in kind from less authoritative norms.
While courts must insist that binding rules comply with the statutory authority
under which they are issued and conform with principles of reasoned decision-
making, they may not reweigh the balance of first-order reasons the agency con-
sidered in reaching its interpretation. Nonbinding rules and other statements,
by contrast, can and should be subject to reevaluation, with the understanding
that the issuing official’s statutory duties give her interpretation weight. By
granting agencies at least as much leeway in some of their nonbinding interpre-
tations as in their legislative rules, Auer undermines this fundamental distinction
between binding and persuasive force. In doing so, it threatens to conceal from

306. See, e.g., Perez, 135 S. Ct. at 1212 (Scalia, J., concurring in the judgment).

307. See Daniel E. Walters, The Self-Delegation False Alarm: Analyzing Auer Deference’s Effects on
Agency Rules, 119 COLUM. L. REV. 85, 92 (2019) (reporting that, from 1982 to 2016, “agencies
did not measurably increase the vagueness of their rules in response to Auer” and that “[i]f
anything, rule writing became more specific over time despite Auer’s increasing promi-
nence”). But see Christopher J. Walker, Chevron Inside the Regulatory State: An Empirical As-
sessment, 83 FORDHAM L. REV. 703, 716 (2014) (reporting that thirty-nine percent of respond-
ent agency officials stated that Auer deference played a role in their rule-drafting decisions).

308. Matthew C. Stephenson & Miri Pogoriler, Seminole Rock’s Domnain, 79 GEO. WASH. L. REV.
1449, 1464 (2011).
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view the valid legal claims of official reason. The crux of this Article’s argument
has been that law can operate in the absence of binding force by virtue of the
communicative influence of official reasoning. Precisely because the communi-
cative power of guidance operates in the absence of the power to bind, giving
proper effect to guidance’s legal status requires firm maintenance of the bound-
ary between administrative acts that have the force of law and those that lack it.

In its future elaboration of deference principles, the Court should therefore
uphold this distinction between agency procedures that convey legal force and
those that convey legal opinions worthy of respect. An interpretation issued in a
guidance document merits special judicial consideration short of the deference
courts owe to legislative rules and adjudicative orders. It deserves the same offi-
cial respect as a general statement of policy or an interpretive rule that directly
interprets a statute — that is, it deserves Skidmore weight, or the “power to per-
suade.”®* This approach strikes a middle ground between holding that regula-
tory interpretations cannot use binding terms without being invalid, on the one
hand, and treating such interpretations as “controlling unless ‘plainly erroneous
or inconsistent with the regulation,””*'° on the other.

The Supreme Court came close to embracing this approach in Christopher v.
SmithKline Beecham Corp., where it found that a regulatory interpretation ad-
vanced in an “uninvited amicus brief”*'" from the Department of Labor did not
represent the Department’s “fair and considered judgment on the matter in
question,” and failed to provide adequate notice of the Department’s position.*'>
Consequently, the Court declined to use the Auer framework and turned instead
to the Skidmore standard.®'® As Kristin Hickman and Richard Pierce have ob-
served, this approach has “the potential to curtail substantially [Auer’s
scope].”®'* Once a court must first determine how “fair” and “considered” an
agency’s position is before granting deference, it is likely to perform the multi-
factor analysis of persuasiveness that Skidmore requires. The Court would do
well to extend SmithKline in this way and apply the Skidmore standard to all non-
legislative rules. It need not necessarily overrule Auer, but rather continue to clar-
ify its standards in a way that increases its alignment with Skidmore. Simply over-
ruling Auer might send an unduly strong signal to lower courts to tighten their
review of agency guidance documents or agency action more broadly. Such a

309. Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944).

310. Auer v. Robbins, 519 U.S. 452, 461 (1997) (quoting Robertson v. Methow Valley Citizens
Council, 490 U.S. 332, 359 (1989)).

3n. 567 U.S. 142, 152 (2012).

312. Id. at 155-56 (quoting Auer, 519 U.S. at 462).

313. Id. at 159.

314. 1 HICKMAN & PIERCE, supra note 85, § 3.8, at 373.
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signal would undermine the justified claims of official reason to influence public
and private judgment.

Moving towards a unified Skidmore standard for guidance might serve to fo-
cus courts’ attention on the special claims that official reason makes on them.
Once courts clearly separate the force of law from the respect that is owed to
officials’ nonbinding legal judgments, they might engage more robustly with the
reasoning of administrative agencies. That engagement might give greater juris-
prudential purchase to official reason and thus foster a public discourse on reg-
ulatory law that is more clearly normative than technocratic.

To understand the benefits of this approach, consider two court decisions
dealing with the same regulatory interpretation: the 2016 Dear Colleague letter
issued by the Departments of Justice and Education on Title IX’s application to
transgender students. The implementing regulations state that “[a] recipient [of
federal financial assistance] may provide separate toilet, locker room, and
shower facilities on the basis of sex, but such facilities provided for students of
one sex shall be comparable to such facilities provided for students of the other
sex.”!® In the letter, “[t]he Departments treat a student’s gender identity as the
student’s sex for purposes of Title IX and its implementing regulations.”'® Ap-
plying this definition of sex to the implementing regulations, the letter then says
that “[a] school may provide separate facilities on the basis of sex, but must allow
transgender students access to such facilities consistent with their gender iden-
tlty. »317

The U.S. District Court for the Northern District of Texas enjoined the letter,
in part on the ground that it was a binding rule in disguise.?'® The court’s ap-
proach holds the letter procedurally invalid because the Departments’ interpre-
tation “set clear legal standards” and had “drawn a line in the sand.”*'* However,
as noted above in the discussion of the Department of Education’s sexual har-
assment guidance, setting clear legal standards is often in the nature of an inter-
pretive rule that constructs mandatory language.?*° As the D.C. Circuit has said,
“[a] rule may be interpretive even though it ‘interprets’ a vague statutory duty
or right into a sharply delineated duty or right.”**' Here, the Departments trans-
formed the statutory and regulatory duties not to discriminate on the basis of

315. 34 C.ER. § 106.33 (2018).

316. 2016 Dear Colleague Letter, supra note 3, at 2.

317. Id. at3.

318. Texas v. United States, 201 F. Supp. 3d 810, 830 (N.D. Tex. 2016).
319. Id.

320. See supra notes 263-270 and accompanying text.

321. Health Ins. Ass’n of Am., Inc. v. Shalala, 23 F.3d 412, 423 (D.C. Cir. 1994) (quoting Am. Min-
ing Cong. v. Mine Safety & Health Admin., 995 F.2d 1106, 1112 (D.C. Cir. 1993)).
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sex into a more concrete duty to allow persons to use the restroom consistent
with their gender identity. As long as private parties such as the plaintiffs would
have had the opportunity to challenge the agencies’ interpretation in adminis-
trative proceedings before the agencies finally determined that such parties were
in violation of Title IX, the delineation of existing statutory and regulatory rights
and duties was permissible.

In the event, the plaintiffs challenged the interpretive rule in pre-enforce-
ment judicial review. As discussed above, such review should be available more
often for interpretive rules that set out relatively sharp legal requirements than
for general statements of policy that outline factors to consider in administering
or complying with the law.>** Pre-enforcement challenges to flexible policy
statements are generally not as compelling, insofar as such documents leave open
factual ambiguity about how the guidance will apply in a given case. By contrast,
since interpretive rules can leave less uncertainty about their application in par-
ticular circumstances, challenges claiming that they are substantively incon-
sistent with the underlying statute should be afforded pre-enforcement judicial
review. The reviewing court can then determine whether the agency’s interpre-
tation is consistent with the statutory authority it interprets—in this case,
whether Title IX permits the implementing agencies to treat students’ gender as
their sex for the purpose of that Title. But it would be improper for the court to
invalidate the agencies’ interpretative guidance prior to enforcement on the
ground that such guidance was impermissibly binding absent a clear finding that
the agencies’ procedure and practice would have denied the plaintiffs the oppor-
tunity to contest the interpretation. Without making such a finding, the District
Court for the Northern District of Texas nonetheless treated the categorical na-
ture of the transgender guidance to be fatal.>*®

322. See supra notes 291-296 and accompanying text.

323. The opinion states that “[d]efendants confirmed at the hearing that schools not acting in con-
formity with Defendants’ Guidelines are not in compliance with Title IX.” Texas, 201 F. Supp.
3d at 830. Yet this characterization is ambiguous. Had the defendants admitted that their in-
ternal agency adjudications would necessarily treat nonconformity with the guidance as con-
clusive of the plaintiffs’ Title IX liability, then the guidance would indeed be procedurally in-
valid. That is because such agency conduct would treat the guidance as categorically excluding
certain reasons from officials’ practical deliberations. However, the guidance would be proce-
durally lawful if enforcement personnel would consistently defend — either before an Article
IIT court or before an agency tribunal — the position that deviation from the guidance consti-
tutes a Title IX violation. In the latter case, the guidance would not command a result in pro-
ceedings by which rights and duties are determined but rather seek to influence legal reason-
ing in such proceedings with persuasive force. Guidance may properly exercise such
nonbinding power.
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By contrast, the U.S. Court of Appeals for the Fourth Circuit in G.G. ex rel.
Grimm v. Gloucester County School Board adopted the interpretations articulated
in the very same guidance.*** Following the Auer approach, the court first deter-
mined that the Title IX regulation was ambiguous because “it is silent as to how
a school should determine whether a transgender individual is a male or female
for the purpose of access to sex-segregated restrooms.”**® The court, relying on
dictionary definitions from the 1970s (when the regulation was issued), as well
as the agency’s “fair and considered judgment,” concluded that the Depart-
ments’ interpretation “is to be accorded controlling weight.”3

G.G. shows the Auer regime beginning to give way to an analysis approach-
ing Skidmore weight. The court did not stop at finding an ambiguity in the reg-
ulation and then determining whether the interpretation was “plainly erroneous
or inconsistent with the regulation” or the statute.**” Taking the approach of
SmithKline,*® it assessed whether the interpretation was indeed the product of
the agency’s “fair and considered judgment,” including whether it conflicted
with any prior interpretations, was merely a litigation position, or amounted to
a “post hoc rationalization.”**® Of particular note is the court’s conclusion that the
letter’s interpretation was “in line with the existing guidances and regulations of
a number of federal agencies —all of which provide that transgender individuals
should be permitted access to the restroom that corresponds with their gender
identities.”**® With this statement, the court acknowledged the way in which
guidance circulates within government, as officials recognize one another’s cor-
responding duties and rights faithfully to implement the law.

Nonetheless, the court retained the Auer regime by characterizing its inquiry
as “highly deferential,” thus denying any role to the persuasiveness of the De-
partment of Education’s position on transgender rights.**' The consequence of
this approach was that once the Trump Administration rescinded the guidance,

324. 822 F.3d 709, 722 (4th Cir. 2016), vacated and remanded, 137 S. Ct. 1239 (2017).
325. Id. at 720.

326. Id. at 719, 721. It is telling that both the dissent in G.G. and the Texas district court also read
dictionaries from the 1970s and came to the opposite conclusion concerning the regulation’s
ambiguity. See id. at 736 (Niemeyer, J., concurring in part and dissenting in part); Texas, 201
F. Supp. 3d at 833.

327. Auer v. Robbins, 519 U.S. 452, 461 (1997) (quoting Robertson v. Methow Valley Citizens
Council, 490 U.S. 332, 359 (1989)).

328. Christopher v. SmithKline Beecham Corp., 567 U.S. 142, 155 (2012).

329. 822 F.3d at 722 (citing SmithKline, 567 U.S. at 155).

330. Id.

331. Id. at 721 (quoting Dickenson-Russell Coal Co. v. Sec’y of Labor, 747 E.3d 251, 257 (4th Cir.
2014)).
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the Supreme Court vacated and remanded the judgment “in light of the guidance
document issued by the Department of Education and Department of Justice.”***
Since the Fourth Circuit’s holding was based not on the persuasiveness of the
official reasoning of the guidance, but rather on extraordinary deference, the re-
scission of the guidance left the court’s opinion no independent legs on which to
stand. The law would be better served by requiring the agency more carefully to
demonstrate thoroughness in its deliberation and then by treating its explana-
tion as a privileged reason in determining the correct interpretation of the regu-
lation.*** The agency’s understanding of the relationship between sex and gen-
der identity might then enter the case law forthrightly as persuasive authority,
rather than evaporating as soon as the guidance is rescinded. The legal practice
of reasoned argument demands a more constructive process of incorporation and
critique.®**

IV. RELYING ON GUIDANCE

The Article thus far has explained the ways in which guidance can permissi-
bly bind certain officials while acting as a privileged reason for others. Beyond
its contribution to legal discourse within agencies and between agencies and
courts, guidance can also externalize this internal point of view. Private actors
who become aware of the guidance receive notice of the agency’s position and
then may treat it as a norm for their own conduct or else use it strategically to
achieve their own ends. In this Part, I will show how these external effects give
guidance social purchase that endures after the guidance is formally rescinded
by the agency. This argument is grounded on my earlier argument that guidance
can influence the practical reasoning of private actors. These social effects arise
because guidance can specify the contents of people’s preexisting normative
commitments or otherwise trigger changes in their practical reasoning. Such so-
cial uptake becomes legally cognizable when it constitutes “serious reliance in-
terests” in the government’s policy.** If a guidance document induces serious
reliance, then any change in the policy that disappoints such reliance must be

332. Gloucester Cty. Sch. Bd. v. G.G. ex rel. Grimm, 137 S. Ct. 1239, 1239 (2017); see Feb. 2017 Dear
Colleague Letter, supra note 3 (rescinding the 2016 transgender guidance).

333. See United States v. Mead Corp., 533 U.S. 218, 234-35 (2001) (citing Skidmore v. Swift & Co.,
323 U.S. 134 (1944)).

334. See Lon L. Fuller, The Forms and Limits of Adjudication, 92 HARvV. L. REV. 353, 366 (1978) (“Ad-
judication is, then, a device which gives formal and institutional expression to the influence
of reasoned argument in human affairs.”).

335. Encino Motorcars, LLC v. Navarro, 136 S. Ct. 2117, 2126 (2016) (quoting FCC v. Fox Television
Stations, Inc., 556 U.S. 502, 515 (2009)).
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justified with a reasoned explanation. The policy can change, but only if the un-
derlying substantive disputes are adequately addressed by the agency in its con-
temporaneous explanation of the new policy.

A. Guidance and Social-Movement Mobilization

Parts I and IT showed how guidance circulates as a privileged reason among
officials and sometimes generates obligations and cognizable claims for individ-
ual private actors. I now look to broader relationships between social movements
and administrative guidance. Political scientists, sociologists, and legal scholars
have long been concerned with the dialectical relationship between the state and
social movements.**® Social movements press claims upon the government and,
if successful, generate new legal rights and duties. These entitlements in turn
give the social movement institutional and discursive tools with which to en-
hance its material and ideological position. This dynamic is most clear when a
social movement wins a set of binding legal rights, as when the Civil Rights
Movement gave rise to the Civil Rights and Voting Rights Acts, which were then
implemented expansively by civil rights bureaucracies with transformative social
effects.®*” But this process can also occur at a lower normative altitude when non-
binding administrative policies induce private-compliance practices that attempt
to vindicate the interests asserted by the movement.

336. See generally BRINGING THE STATE BACK IN (Peter B. Evans et al. eds., 1985) (discussing states
as relatively autonomous actors that shape both social and political processes); WILLIAM N.
ESKRIDGE JR. & JOHN FEREJOHN, A REPUBLIC OF STATUTES: THE NEW AMERICAN CONSTITU-
TION 1-2, 31-33 (2010) (relating administrative reasoning to public discourse about shared
norms); LORENZ VON STEIN, THE HISTORY OF THE SOCIAL MOVEMENT IN FRANCE, 1789-1850,
at 51 (Kaethe Mengelberg ed. & trans., Bedminster Press 1964) (1850) (“The character of a
nation’s life emerges in the constant struggle between state and society.”); Karl E. Klare, Ju-
dicial Deradicalization of the Wagner Act and the Origins of Modern Legal Consciousness, 1937-1941,
62 MINN. L. REV. 265, 267, 269 (1978) (arguing that “New Deal reform appears to have fos-
tered the co-optation of the workers’ movement,” ultimately resulting in “an increasingly for-
malized and regulated institutional structure for the state administration of the class strug-
gle”); Reva B. Siegel, Constitutional Culture, Social Movement Conflict and Constitutional
Change: The Case of the De Facto ERA, 94 CALIF. L. REV. 1323, 1323 (2006) (“Social movements
change the way Americans understand the Constitution. Social movement conflict, enabled
and constrained by constitutional culture, can create new forms of constitutional understand-
ing—a dynamic that guides officials interpreting the open-textured language of the Constitu-
tion’s rights guarantees.”).

337. See generally ACKERMAN, supra note 287, at 160 (“During the civil rights revolution, both the
Court and the political branches . . . engaged in an ongoing dialogue with the bureaucracy —
modifying constitutional principles in the light of experience . . . .”); HUGH DAVIS GRAHAM,
THE CIviL RIGHTS ERA: ORIGINS AND DEVELOPMENT OF NATIONAL POLICY 1960-1972, at 152
(1990) (“The Civil Rights Act of 1964 . . . would within [a] decade help transform the South
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The various topics of the guidance documents considered in this Article all
reflect movements for expanded social inclusion. The Department of Homeland
Security issued the DACA Memorandum during the Obama Administration in
response to political pressure from Dreamers and the immigrant-rights commu-
nity.>*® The 2011 Sexual Harassment Dear Colleague letter came after years of
mobilization from feminist scholars and activists, as well as student campaigns
to redress sexual assault.’® The Equal Employment Opportunity Commission
issued its Arrest and Conviction Guidance in the wake of a “ban the box” cam-
paign by localities to “end discrimination against ex-offenders.”** The
transgender guidance came in direct response to a North Carolina law banning
transgender-consistent bathroom use, which in turn sought to preempt a local
ordinance that required establishments to allow such use.**' The ordinance was
not anomalous but instead an instance of wider efforts across the country to rec-
ognize the sexual equality of transgender persons.***

into the most desegregated region in the country. Within that same decade, however, the Civil
Rights Act’s attack on job discrimination would lead to a metamorphosis of executive and
judicial behavior throughout the nation that was both unanticipated and unprecedented.”).
This process of implementation can sometimes distort or undermine the movement that gen-
erated it. See, e.g., ELIZABETH HINTON, FROM THE WAR ON POVERTY TO THE WAR ON CRIME:
THE MAKING OF MASS INCARCERATION IN AMERICA 31 (2016) (“[I]n a moment of possibility
for both racial and economic justice, the unprecedented changes at the federal level that were
born during the launch of the War on Poverty and the enactment of civil rights legislation
created a seedbed for an increasingly punitive orientation in domestic urban policy.”). On the
earlier civil rights movement, the role of the NAACP, and American state building, see MEGAN
MING FrANCIS, CIVIL RIGHTS AND THE MAKING OF THE MODERN AMERICAN STATE (2014).

338. See Roberto G. Gonzales et al., Becoming DACAmented: Assessing the Short-Term Benefits of De-
ferred Action for Childhood Arrivals (DACA), 58 AM. BEHAV. SCIENTIST 1852, 1853 (2014).

339. Alexandra Brodsky, A Rising Tide: Learning About Fair Disciplinary Process from Title IX, 66 J.
LEGAL EDUC. 822, 822-23 (2017); Celene Reynolds, The Mobilization of Title IX Across Colleges
and Universities, 1094-2014, 66 SOC. PROBS. 245, 264 (2019) (“Complaints citing sexual har-
assment started a general uptrend in 2006, proliferating at an even faster rate beginning in
2009, and approaching parity with athletics and academic filings by 2014. This provides ad-
ditional evidence of a larger shift in legal consciousness: people are increasingly recognizing
and claiming sexual harassment as actionable sex discrimination under Title IX.”); Tani, supra
note 257, at 1855-60.

340. Jessica S. Henry & James B. Jacobs, Ban the Box to Promote Ex-Offender Employment, 6 CRIM.
& PUB. POL’Y 755, 757 (2007).

341. United States v. North Carolina, No. 1:16-cv-00425, 2016 WL 7335627, at *1 (M.D.N.C. Dec.
16, 2016) (describing the passage of HB2 in the North Carolina General Assembly and its
preemption of “local and municipal ordinances”).

342. Catherine Jean Archibald, Transgender Bathroom Rights, 24 DUKE J. GENDER L. & POLY 1, 3-§
(2016).
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Guidance in these areas is therefore not a detached technocratic intervention
by the federal bureaucracy. It is in sync with, and sometimes directly motivated
by, active civil society constituencies to whom the incumbent administration is
politically responsive. This is why these policies are often accompanied by a
speech from the President or a department head, such as the Attorney General.**
Politically accountable officials take ownership of the guidance®** so that affected
constituencies who usually vote for those officials’ party are more likely to turn
out or so that people who benefit from the guidance will be brought into the
fold. We can see this ownership claim in the lineaments of administrative proce-
dure. OCR classified both its 2011 Dear Colleague letter on sexual violence and
its 2016 letter on transgender rights as “significant guidance,”** an official clas-
sification that allows the Office of Information and Regulation Affairs to review
the guidance.**® Such centralized executive “process mandates” indicate a high
degree of political interest in the subject matter in question.>*”

Recognizing these political dynamics might lead to the conclusion that guid-
ance’s social and legal force lasts only as long as its political proponents remain
in office. But this is not necessarily so. First, guidance can provide mobilized
constituencies with official support for their claims and some assurance that
those claims will be taken seriously. In the context of campus sexual assault, for
example, the 2011 Dear Colleague letter’s interpretations, procedures, and stand-
ards empowered student activists to assert their rights and to demand change
from their institutions.**® As universities made multimillion-dollar investments

343. See, e.g., Loretta E. Lynch, Attorney General Loretta E. Lynch Delivers Remarks at Press Conference
Announcing Complaint Against the State of North Carolina to Stop Discrimination Against
Transgender Individuals, U.S. DEP'T JUSTICE (May 9, 2016), https://www.justice.gov/opa
/speech/attorney-general-loretta-e-lynch-delivers-remarks-press-conference-announcing
-complaint [https://perma.cc/8H3D-RSSA]; Barack Obama, Remarks by the President in Ad-
dress to the Nation on Immigration, WHITE HOUSE (Nov. 20, 2014), https://obamawhitehouse
.archives.gov/the-press-office/2014 /11/20/remarks-president-address-nation-immigration
[https://perma.cc/D4C7-2UWU].

344. See Elena Kagan, Presidential Administration, 114 HARV. L. REV. 2245, 2249 (2001).

345. 2011 Dear Colleague Letter, supra note 1, at 1 n.1; 2016 Dear Colleague Letter, supra note 3, at 1.

346. Office of Management and Budget’s Final Bulletin for Agency Good Guidance Practices, 72
Fed. Reg. 3432, 3439 (Jan. 25, 2007); Memorandum from Peter R. Orszag, Dir., Office of
Mgmt. & Budget, to the Heads and Acting Heads of Exec. Dep’ts & Agencies (Mar. 5, 2009),
https://www.whitehouse.gov/sites/whitehouse.gov/files/omb/memoranda/2009/mo9-13
.pdf [https://perma.cc/5XNs-P397].

347. Daniel A. Farber & Anne Joseph O’Connell, The Lost World of Administrative Law, 92 TEX. L.
REV. 1137, 1162 (2014).

348. Office for Civil Rights, Securing Equal Educational Opportunity: Report to the President and Sec-
retary of Education, U.S. DEP'T EDUC. 7 (Dec. 2016), https://www2.ed.gov/about/reports
/annual/ocr/report-to-president-and-secretary-of-education-2016.pdf ~ [https://perma.cc
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and administrative changes in response to those developments, institutional in-
ertia has increased the costs of changing course in the future.*** More broadly, it
is plausible to believe that some individual students’ and employees’ reasoning
about appropriate conduct and interactions will shift as a result of the cues they
get from the university’s enhanced commitments. As I argued in Part II, they
might only shift their thinking strategically, adopting the positions that conform
to the guidance in order to avoid sanctions. But it is possible that more profound
changes in individual practical judgment may occur in reaction to the altered
normative landscape. Some people may come to rethink the full implications of
sex equality and what it means for the way they interact with their fellows. Thus
when guidance issues from government-gray bureaus and lands on campus
greens, the balance of social forces shifts. Students, instructors, and staft may
interact with one another differently and evaluate one another’s conduct by new
standards, as schools promulgate policies and enact grievance procedures to con-
form to the guidance. The internal administrative practice and discourse thus
reenters and modifies the social practices and discourse that summoned bureau-
cratic intervention in the first place.

The social conversation and conflict in turn comes back into administrative
policy making. The Trump Administration has rescinded the 2011 Dear Col-
league letter and issued a proposed rule to replace it.**° The proposed rule makes

/FsDK-MZPs] (noting an 831% increase in complaints to OCR concerning sexual violence at
post-secondary educational institutions as compared to 2011, when the Dear Colleague Letter
on campus sexual assault was issued); see also VANESSA GRIGORIADIS, BLURRED LINES: RE-
THINKING SEX, POWER, AND CONSENT ON CAMPUS 80 (2017) (“In the [2011] Dear Colleague
Letter, advocates found a powerful new set of standards, and campus administrators found
overdue reforms.”). According to the Chronicle of Higher Education, “the ‘Dear Colleague’ let-
ter . . . made clear the Obama administration cared deeply about the issue. The message to
colleges was unmistakable: We’ll be watching you.” Robin Wilson, How a 20-Page Letter
Changed the Way Higher Education Handles Sexual Assault, CHRON. HIGHER EDUC. (Feb. 8,
2017), https://www.chronicle.com/article/How-a-20-Page-Letter- Changed /239141
[https://perma.cc/KD97-7LFW]. To many “scholars, victims, and advocates . . . the letter’s
unveiling felt deeply validating.” Id.

349. See Wilson, supra note 348 (“Universities have hired Title IX coordinators to oversee proce-
dures for adjudicating assault reports, in many cases overhauling those policies, and bought
online prevention programs for undergraduates. Some institutions have spent millions of dol-
lars on those efforts, plus more on outside lawyers to help them deal with U.S. Education
Department investigations of their procedures.”).

350. Nondiscrimination on the Basis of Sex in Education Programs or Activities Receiving Federal
Financial Assistance, 83 Fed. Reg. 61462 (proposed Nov. 29, 2018); Department of Education
Issues New Interim Guidance on Campus Sexual Misconduct, U.S. DEP’T EDUC. (Sept. 22, 2017),
https://www.ed.gov/news/press-releases/department-education-issues-new-interim
-guidance-campus-sexual-misconduct [https://perma.cc/6XPC-Z85X] (“New Q&A will
serve as interim guide until the conclusion of notice and comment rulemaking.”).

2199



THE YALE LAW JOURNAL 128:2122 2019

a number of procedural and substantive changes from the position stated in the
Dear Colleague letter and previous department policy. For example, it allows Ti-
tle IX grievance procedures to use either a preponderance of the evidence stand-
ard or a clear and convincing evidence standard.**' It also significantly narrows
the scope of actionable sexual harassment liability.?**> Even before the proposed
rule had been issued, professional compliance®** and advocacy organizations had
already trained their constituencies to submit comments on the rulemaking. For
example, Know Your IX—“a survivor- and youth-led project. .. that aims to
empower students to end sexual and dating violence in their schools” —has is-
sued a “Notice and Comment 101” explainer that advises students and other
stakeholders on how to write comments that carry legal weight.?** At the close
of the comment period, nearly 100,000 comments had been submitted.?*® It
seems likely that the dynamic interactions between the guidance and the move-
ment will increase the quality of arguments raised in the comments and thus
heighten the bar for justifying the regulation.

351. Nondiscrimination on the Basis of Sex in Education Programs or Activities Receiving Federal
Financial Assistance, 83 Fed. Reg. at 61477.

352. For example, the Department had previously interpreted sex discrimination under Title IX to
include “conduct of a sexual nature [that] is sufficiently severe, persistent, or pervasive to limit
a student’s ability to participate in or benefit from the education program or to create a hostile
or abusive educational environment.” Sexual Harassment Guidance: Harassment of Students
by School Employees, Other Students, or Third Parties, 62 Fed. Reg. 12034, 12041 (1997).
The proposed rule defines sexual harassment to mean, in relevant part, “[u]nwelcome con-
duct on the basis of sex that is so severe, pervasive, and objectively offensive that it effectively
denies a person equal access to the recipient’s education program or activity.” Nondiscrimi-
nation on the Basis of Sex in Education Programs or Activities Receiving Federal Financial
Assistance, 83 Fed. Reg. at 61496.

353. See, e.g., Raise Your Voice: Responding to the Upcoming Notice and Comment Period on Title IX
Federal Guidance, NAT'L ASS’N STUDENT PERSONNEL ADMINISTRATORS (NASPA) (Apr. s,
2018),  https://www.naspa.org/rpi/posts/raise-your-voice-responding-to-the-upcoming
-notice-and-comment-period-on-ti [https://perma.cc/HCU5-BKEK].

354. Learn About Know Your IX, KNOw YOUR IX, https://www.knowyourix.org/about [https://
perma.cc/JA2R-KXT8]; Notice and Comment 101, KNOwW YOUR IX 2 (Mar. 2018),
https://www.knowyourix.org/wp-content/uploads/2018/03 /Notice-and-Comment-101
.pdf [https://perma.cc/H62X-FUYK] (“[T]he comment process privileges the use of ‘objec-

tive’ evidence such as quantitative data . . .. Raise as many relevant issues as you can. ...
Clearly [o]rganize [y]our [cJomment][.] ... If you disagree with a proposed action, suggest
an alternative . . ..”).

355. See Dep’t of Educ., Title IX of the Education Amendments of 1972, REGULATIONS.GOV, https://
www.regulations.gov/docket? D=ED-2018-OCR-0064 [https://perma.cc/W76C-WUEF8]. I
have submitted a comment on reliance interests generated by the policy, which draws on ar-
guments from this Article.
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B. Reliance and Reason Giving

Social salience is not the only factor that gives guidance an afterlife. Guidance
may also gain enhanced legal status in and through its social uptake. As Karen
Tani has observed in her study of administrative enforcement of Title IX, the
procedural form of OCR’s actions has “call[ed] into question the durability and
strength of the rights they articulate.”**® Civil rights guidance encapsulates
broader dynamics of the modern American “policy state,” which eschews cat-
egorical delineation of rights and duties and instead deploys more flexible in-
struments for accomplishing various political goals and social programs.*’
Rights becomes “chips” rather than “trumps,” in the sense that they do not cat-
egorically defeat outside interference but rather count in the balance of reasons
that must be considered in assessing public or private conduct.**® I argue in this
Section that guidance deals out a chip of this kind that must carry currency in
administrative policy making, giving those who rely upon it some assurance that
deviation from the guidance’s terms will be for good cause. While guidance that
specifies the content of a binding statutory or regulatory norm does not itself
have the force of law, the social reception of such guidance can generate legally
cognizable interests. The legal consequences that give guidance finality at the
same time place demands on any efforts to rescind the guidance without good
cause. Though this argument is grounded in the case law, the significance of re-
liance interests more broadly connects to the norm-altering capacity of guidance
that this Article has articulated. Without binding anyone to pursue a particular
course of conduct, guidance can significantly alter individuals’ practical reason-
ing in a way that needs to be respected in future government policy making.

Agencies have a general duty to offer a “reasoned explanation” for a change
in policy.**® This explanation must not only explain the grounds for the new
policy but also acknowledge and address any considerations regarding the
maintenance of the previous policy that continue to have force. Most im-
portantly, as the Supreme Court said in FCC v. Fox Television Stations, Inc., an
agency must offer a “more detailed justification” for a change in policy than for
a “new policy created on a blank slate” when “its prior policy has engendered

356. Tani, supra note 257, at 1854.

357. KAREN ORREN & STEPHEN SKOWRONEK, THE POLICY STATE: AN AMERICAN PREDICAMENT 27-
29 (2017).

358. Id. at 41.

359. Nat'l Cable & Telecomms. Ass’n v. Brand X Internet Servs., 545 U.S. 967, 981-82, 1000-01
(2005); see Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 42

(1983).
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serious reliance interests that must be taken into account.”*® The Court elabo-
rated on this point in Encino Motorcars, LLC v. Navarro, observing that such re-
liance interests can arise from guidance that lacks the force of law as well as from
binding rules or orders.*®" Evaluating a regulation that departed from an inter-
pretation put forward in an opinion letter that had been in effect for decades, the
Court held that “[i]n explaining its changed position, an agency must also be
cognizant that longstanding policies may have ‘engendered serious reliance in-
terests that must be taken into account.””3%?

The theory of these cases seems to be that people are likely to make material
and social investments because of the policies that are currently in place. Fairness
requires that these investments be given due weight in deciding whether to de-
part from the policy. This does not mean that the policy cannot change. It means
that “[s]Judden and unexplained change, or change that does not take account of
legitimate reliance on prior interpretation, may be ‘arbitrary, capricious, [or] an
abuse of discretion.””**® As Frank Newman once observed, “Agencies do not en-
joy a ruthless discretion to ignore their pasts.”?**

This principle has recently been enforced against the Trump Administration
in its effort to rescind DACA. In both NAACP v. Trump and Regents of the Uni-
versity of California v. United States Department of Homeland Security, district
courts concluded that the rescission of DACA was arbitrary and capricious under
the APA, in part because of the government’s failure to take into account the
reliance interests DACA generated.>*® The memo rescinding DACA relied almost
entirely upon the holding of Texas v. United States,**® concluding that DACA was
unlawful for the same reasons DAPA (most likely) was unlawful.**” The court
in NAACP found that “this scant legal reasoning was insufficient to satisfy the

360. 556 U.S. 502, 515 (2009).
361. 136 S. Ct. 2117, 2126 (2016).
362. Id. (quoting Fox Television, 556 U.S. at 515).

363. Smiley v. Citibank (S.D.), N.A., 517 U.S. 735, 742, (1996) (alteration in original) (citations
omitted) (quoting 5 U.S.C. § 706(2)(A)).

364. Frank C. Newman, Should Official Advice Be Reliable?— Proposals as to Estoppel and Related Doc-
trines in Administrative Law, 53 COLUM. L. REV. 374, 376 (1953).

365. NAACP v. Trump, 298 F. Supp. 3d 209, 215-16 (D.D.C. 2018); Regents of the Univ. of Cal. v.
U.S. Dep’t of Homeland Sec., 279 F. Supp. 3d 1011, 1045-46 (N.D. Cal.), aff’d, 908 E.3d 476
(9th Cir. 2018).

366. See supra Section L.A.

367. Elaine C. Duke, Rescission of the June 15, 2012 Memorandum Entitled “Exercising Prosecutorial
Discretion with Respect to Individuals Who Came to the United States as Children,” U.S. DEP'T
HOMELAND  SECURITY  (Sept. 5, 2017), https://www.dhs.gov/news/2017/09/05
/memorandum-rescission-daca [https://perma.cc/54NX-RRFK].
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Department’s obligation to explain its departure from its prior stated view [in
an Office of Legal Counsel memorandum] that DACA was lawful.”*®® The court
then turned to the reliance-interest doctrine:

The Department’s failure to give an adequate explanation of its legal
judgment was particularly egregious here in light of the reliance interests
involved. The Rescission Memo made no mention of the fact that DACA
had been in place for five years and had engendered the reliance of hun-
dreds of thousands of beneficiaries, many of whom had structured their
education, employment, and other life activities on the assumption that
they would be able to renew their DACA benefits.**

In Regents, the District Court for the Northern District of California likewise
found that “[t]he administrative record includes no consideration to the disrup-
tion a rescission would have on the lives of DACA recipients, let alone their fam-
ilies, employers and employees, schools and communities.”*”° The Ninth Circuit
subsequently affirmed the preliminary injunction issued in Regents.’”" It focused
on DHS’s purely legal justification for the rescission —that DHS was compelled
to rescind DACA because the program was unlawful. Holding that this conclu-
sion was not well justified, the court found the rescission arbitrary and capricious
in violation of the APA. Though reliance interests did not play a direct role in
this holding, they did help frame the case. The opinion begins by describing the
plight of plaintiff Dulce Garcia, saying she is “no different from any other pro-
ductive —indeed, inspiring — young American,” except for the fact that she is “an
undocumented immigrant.”*”> The court then writes:

Recognizing the cruelty and wastefulness of deporting productive young
people to countries with which they have no ties, the Secretary of Home-
land Security announced a policy in 2012 [DACA] that would provide
some relief to individuals like Garcia, while allowing our communities to
continue to benefit from their contributions . . . . Garcia, along with hun-
dreds of thousands of other young people, trusting the government to
honor its promises, leapt at the opportunity.®”?

368. 298 F. Supp. 3d at 238.

369. Id. at 240 (citations omitted).
370. 279 F. Supp. 3d at 1045.

371. 908 R.3d at 520.

372. Id. at 486.

373. Id.
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The moral stakes of the case were thus framed in terms of both the plaintiff’s
“trust” that the government would adhere to its policy and her actions based on
that trust— her reasonable reliance upon the government’s acknowledgement of
her presence in and contributions to the political community. With these inter-
ests in the background, the court looked on the government’s argument about
the unlawfulness of DACA with heightened scrutiny.

These decisions set out a broad understanding of reliance interests. The
terms of DACA do not guarantee that the program will remain in place for any
particular length of time or that renewals will be granted to DACA recipients.
But because people made significant financial investments and life plans based
on DACA, the courts held that taking it away would be highly disruptive —not
only to the recipients, but also to a much wider class of persons and institutions.
Unlike in contract law, therefore, these public reliance interests need not depend
on a promise of performance.?”* They require only that people have reasonably
“changed [their] position” in response to the government’s action and that the
withdrawal of that action would now work a harm on them in their new situa-
tion.*”> The inquiry turns on whether the administration of the program, to date,
has created a situation where its discontinuation would upend many people’s
lives and institutions’ functioning.

Attention to reliance interests reinforces our public law system’s broader
commitment to nonarbitrary administrative decision-making by demanding of-
ficial regard for the legitimate expectations of affected parties. Both NAACP and
Regents emphasized DACA recipients’ and their communities’ expectation that
they could renew their status.?”® That expectation was certainly one of the rea-
sons why undocumented immigrants might have applied for DACA and why

374. See L.L. Fuller & William R. Perdue, Jr., The Reliance Interest in Contract Damages, 46 YALE L.]J.
52, 52-57 (1936). The reliance interest conception developed in Encino Motorcars is much
broader than the equitable estoppel principle, which, in very limited cases, would prevent an
agency from taking action against a person who relied upon erroneous legal advice from an
agency. See, e.g., United States v. Pa. Indus. Chem. Corp., 411 U.S. 655, 673-74 (1973) (holding
that Army Corps of Engineers regulations were sufficiently misleading as to deprive the re-
spondent of fair warning about “what conduct the Government intended to make criminal”).
It is also broader than the common law and continental conceptions of “legitimate expecta-
tions,” which likewise depend upon a reasonable expectation that a given procedure will be
followed or privilege granted. See C.F. Forsyth, The Provenance and Protection of Legitimate Ex-
pectations, 47 CAMBRIDGE L.J. 238, 238 (1988). The Encino Motorcars principle is based on the
extent to which the current policy has seriously altered the situation of the parties and revo-
cation of the policy would work a serious harm.

375. Fuller & Perdue, supra note 374, at 54.

376. NAACP v. Trump, 298 F. Supp. 3d 209, 240 (D.D.C. 2018); Regents of the Univ. of Cal. v.
U.S. Dep’t of Homeland Sec., 279 E. Supp. 3d 1011, 1031 (N.D. Cal.), aff'd, 908 F.3d 476 (9th
Cir. 2018).
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communities and institutions would have made plans and investments in the
belief that DACA would continue. Because DACA by its terms did not confer any
substantive right,>”” however, the legal significance of their expectation cannot
be grounded in any entitlement the program granted to them. Perhaps their re-
liance was merely misplaced. But these opinions and Encino Motorcars indicate
otherwise. They suggest that it is reasonable to expect the government to con-
tinue doing what it is doing unless there are good reasons for it to change course.
People can and should expect the government not to act arbitrarily.>”® And once
people act on that expectation, the interests and investments thereby created de-
serve at least some minimal protection. Protecting this expectation enables peo-
ple and institutions to make plans against a relatively stable background of rules
and official practices.

The opinions do not explain, however, how much consideration such reli-
ance interests deserve. Both district courts found that the failure to discuss these
interests at all was fatal, at least in the context of an otherwise poorly justified
policy shift. Such a narrow ruling was appropriate to the facts of each case. Yet
once we accept that reliance interests should be considered by the agency, it is
hard to believe that a cursory mention of those interests would be sufficient. Es-
pecially where we are dealing with a policy change of “vast economic and politi-
cal significance,” as the rescission of DACA might be,*” review of the bases for
the rescission should be relatively intense.**® The agency would be well advised

377. DACA Memo, supra note 4, at 3.

378. See Lisa Schultz Bressman, Beyond Accountability: Arbitrariness and Legitimacy in the Adminis-
trative State, 78 N.Y.U. L. REV. 461, 466 (2003) (arguing that “the risk of arbitrary adminis-
trative decision-making” is a “concern of paramount constitutional significance”). Republican
government, Philip Pettit has written, should be “arranged so that the presence of arbitrary
will in the apparatus of state coercion is minimized.” PHILIP PETTIT, REPUBLICANISM: A
THEORY OF FREEDOM AND GOVERNMENT 171 (1997). To satisfy this condition, government
must use “a form of decision-making in which we can see our interests furthered and our ideas
respected.” Id. at 184.

379. See Texas v. United States, 809 F.3d 134, 183 (5th Cir. 2015) (describing DAPA as a “decision[]
of vast economic and political significance” (internal quotation marks omitted) (quoting Util.
Air Regulatory Grp. v. EPA, 134 S. Ct. 2427, 2444 (2014))), aff d by an equally divided court, 136
S. Ct. 2271 (2016).

380. See Blake Emerson, Administrative Answers to Major Questions: On the Democratic Legitimacy of
Agency Statutory Interpretation, 102 MINN. L. REV. 2019, 2097 (2018) (“[I]t does not matter
whether such a major policy decision is characterized by the agency as an enforcement mem-
orandum, a rule, or a general statement of policy. If an administrative policy is promulgated
under any of these headings, and a court determines that the policy shift implicates a question
of deep economic and political significance, the agency must have documented a value-ori-
ented process of public engagement for its interpretations of statutory ambiguities to qualify
for judicial deference.”).
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to open the process to public comment to ensure that all significant concerns and
alternatives are considered. It would be wise to document a cost-benefit analysis
that incorporates the personal dislocations and economic losses caused by the
rescission.®®!

Nonetheless, review of the factual bases of an agency’s record is not de novo.
The inquiry into the facts and policy judgments is to be “searching and careful”
but “narrow,” because “[t]he court is not empowered to substitute its judgment
for that of the agency.”*** If the agency considered the reliance interests, avoided
internal contradiction, and gave a plausible account of the relative weight of the
various policy considerations, that could be sufficient to survive review. The
same analysis, though, would not necessarily apply to the issuance of guidance
on a blank slate. In that event, it would not usually be possible for any private
parties to rely on the agency’s simple silence or unexplained inaction on a par-
ticular topic. The government must generally stake an explicit position on an
issue in order for cognizable reliance interests to arise.

A reason-giving requirement and judicial-review procedure would nonethe-
less have benefits for the deliberative quality of the decision. The time cost of
reason giving might also allow for wider public deliberation and perhaps for a
legislative solution. This cooling-dish effect would allow more time to reach a
better resolution than sudden termination of a program without any replace-
ment or alternative. Another benefit of a serious reason-giving requirement
would be to ventilate the policy choices the agency made and expose them to
judicial and public scrutiny.*®® Requiring the agency to explain why it should
place hundreds of thousands of people in jeopardy of deportation, despite their
life plans and community ties, might expose otherwise concealed assumptions
and motivations to rational consideration and critique. This would improve the
voting public’s ability to assess whether the administration’s policy judgments
conform to their own viewpoint. Translation of the heated, rhetorical argument
for deportation into the cold calculus of bureaucratic reasoning could lead ofhi-
cials and the public to reconsider the proposal’s merits, and thus press soft pro-
cedural brakes to reduce regulatory whiplash.**

There are certainly costs to imposing a reason-giving requirement on the re-
scission of guidance documents that generate serious reliance interests. It would

381. Cf. Michigan v. EPA, 135 S. Ct. 2699 (2015) (holding that an agency action was unreasonable
under Chevron because the agency failed to perform a cost-benefit analysis).

382. Citizens to Pres. Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971).

383. See, e.g., United States v. Nova Scotia Food Prods. Corp., 568 F.2d 240, 252 (2d Cir. 1977)
(quoting Auto. Parts & Accessories Ass’n v. Boyd, 407 F.2d 330, 338 (D.C. Cir. 1968)) (stating
that the rulemaking record should “enable us to see what major issues of policy were venti-
lated by the informal proceedings and why the agency reacted to them as it did”).

384. Smiley v. Citibank (S.D.), N.A., 517 U.S. 735, 742 (1996).
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reduce agencies’ ability to change policy swiftly in cases where their previous
guidance had been longstanding or implicated major social and political ques-
tions. But it is worth underscoring that the demand for reasoned explanation
does not apply to all guidance documents; reasoned explanations are only re-
quired where the reliance interests generated by the guidance are “serious.” The
case law indicates that the seriousness of reliance interests turns both on tem-
poral duration and social effect. Where agencies adhere to a position over dec-
ades in a way that shapes the business model of an entire industry, Encino Mo-
torcars instructs that the stakeholders deserve some explanation for the about-
face. In the case of DACA, which was five years old at the time of NAACP, the
social effects were intense enough to generate serious reliance interests over a
relatively short period of time. Hundreds of thousands of people made major life
decisions because of the program. Where courts draw the line between such se-
rious reliance that requires attention on the record and lesser reliance that does
not should be case sensitive and fact dependent. But we can clarify that inquiry
by further examining the kinds of social effects that should be considered in as-
sessing private reliance on guidance.

C. Reliance on Official Recognition

There is no doubt that economic effects do and should count in assessing
whether reliance interests are sufficiently serious to deserve attention, but the
analysis in the DACA rescission cases extends along another dimension of social
consequences. The district court in NAACP emphasized that DACA recipients
had “structured their education, employment, and other life activities” on the
program.®® The district court in Regents similarly identified the “disruption a
rescission would have on the lives of DACA recipients, let alone their families,
employers and employees, schools and communities.”**® The activities and rela-
tionships implicated surely involve economic investments —such as decisions to
pay tuition, take out loans, buy supplies, or rent apartments. And the unantici-
pated disruption of such activities would have clear economic costs — tuition pay-
ments that cannot be recovered or loans that cannot be repaid. But only a
cramped reading of these passages would limit the courts’ concerns to the dollar
value that rescission of DACA would cost its recipients and related parties. De-
cisions about education, employment, and other life plans often carry normative
import beyond their economic value. They may represent evaluative judgments

385. NAACP v. Trump, 298 E. Supp. 3d 209, 240 (D.D.C. 2018).

386. Regents of the Univ. of Cal. v. U.S. Dep’t of Homeland Sec., 279 F. Supp. 3d 1011, 1045 (N.D.
Cal.), aff’d, 908 F.3d 476 (9th Cir. 2018).
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about the kinds of action, practice, and association we take to have moral, polit-
ical, or aesthetic worth.*®” Individuals then develop an interest in maintaining
the social relationships that they take to have normative status. In this case, the
reliance interest arises because of the way in which individuals’ normative judg-
ments shift in respond to the guidance and not only how they respond instru-
mentally to the incentives that the guidance creates. When the state sustains
those judgments and relationships by continuing to adhere to the policies that
make them practically tenable, it conveys respect for affected persons’ value
choices, reasoning capacities, social attachments, and ways of life. It includes
their reasons among its own set of considerations. When the state fails to adhere
to its policies, without regard for the personal judgments and interests attached
to them, it conveys disrespect, or at least indifference, to these choices and com-
mitments.

Policies such as DACA therefore concern not only the pecuniary interests of
economic actors but also the extent to which the state recognizes people’s claims
to social inclusion. The Ninth Circuit accordingly recognized that the fundamen-
tal question posed by the DACA litigation was “[w]hether Dulce Garcia and the
hundreds of thousands of other young dreamers like her may continue to live
productively in the only country they have ever known.”**® The program allowed
them to lay a claim on political belonging. When Dreamers relied on the pro-
gram, this claim became a legally cognizable interest, requiring the state to give
due consideration to their social status, presence, and participation.

Guidance on social inclusion thus generates a particular kind of reliance in-
terest, which I call “reliance on official recognition.”*® The interest in official

387. ELIZABETH ANDERSON, VALUE IN ETHICS AND ECONOMICS 6, 11, 12, 22 (1993).
388. Regents of the Univ. of Cal. v. U.S. Dep’t of Homeland Sec., 908 F.3d 476, 520 (9th Cir. 2018).

389. I can only sketch the outlines of this view here. It can be justified on the basis of a Hegelian
theory of freedom and law, though one does not need to endorse this theoretical framework
in order to accept the general argument. See G.W.F. HEGEL, THE PHENOMENOLOGY OF SPIRIT
111 (A.V. Miller trans., Oxford Univ. Press 1977) (1807) (“Self-consciousness . . . exists only
by being acknowledged . ...”); AXEL HONNETH, THE STRUGGLE FOR RECOGNITION: THE
MORAL GRAMMAR OF SOCIAL CONELICT 43 (1995) (arguing that, for Hegel, “all human coex-
istence presupposes a kind of basic mutual affirmation between subjects” and that “the tran-
sition to the social contract is to be understood as something that subjects accomplish in prac-
tice, at the moment in which they become conscious of their prior relationship of recognition
and elevate it explicitly to an intersubjectively shared legal relation”) ; FREDERICK NEUHAUSER,
FOUNDATIONS OF HEGEL’S SOCIAL THEORY: ACTUALIZING FREEDOM 14 (2003) (observing that
for Hegel, “personal freedom must be supplemented by social freedom, which includes the
ability of individuals . . . to find their own particular identities through their social participa-
tion”); ROBERT PIPPIN, HEGEL’S PRACTICAL PHILOSOPHY: RATIONAL AGENCY AS ETHICAL LIFE
198 (2008) (noting that for Hegel, “a free rational agent consists in being recognized as one,
and one can only be so recognized if the other’s recognition is freely given; and this effectively

2208



THE CLAIMS OF OFFICIAL REASON

recognition is a personal and associational interest in the government’s acknowl-
edgment that some aspect of a person’s identity is worthy of official regard, or
that some harms count as legal wrongs in the eyes of the state. Where social
groups are marginalized, they often suffer what Miranda Fricker has called an
“epistemic injustice,” in which their status and their injuries are not adequately
understood “in the practices through which social meanings are generated.”*
Law has participated in creating these injustices, as it has placed racial and gen-
der groups into hierarchical categories of inferior and superior, in which the per-
spectives and interests of subordinate parties are given an inadequate or dis-
torted hearing, or no hearing at all.**' Law can help to remedy the wrongs it has

means only if I recognize the other as a free individual, as someone to be addressed in norma-
tive not strategic terms”). This view has been embraced in some legal scholarship. See, e.g.,
Joshua Kleinfeld, Reconstructivism: The Place of Criminal Law in Ethical Life, 129 HARV. L. REV.
1485, 1545 (2016) (describing how criminal law and perhaps other fields of law serve a “recog-
nitional” function, in the sense that legal norms institutionalize shared ethical values through
which persons can acknowledge one another as free and equal). Hegel’s understanding of
mutual recognition has played an important role in American civil rights discourse. One of
the founders of the NAACP, W.E.B. Du Bois, built on Hegel’s account of freedom and slavery
to develop his path-breaking conception of “double-consciousness” — the self-understanding
of African Americans living in a white-supremacist society. See W.E.B. DU Bols, THE SOULS
OF BLACK FOLK § (Penguin Books 1989) (1903); see also SHAMOON ZAMIR, DARK VOICES:
‘W.E.B. DU BOIS AND AMERICAN THOUGHT, 1888-1903, at 139 (1995) (contending that for Du
Bois, the struggle for recognition is “refigured in terms of the operations of power within the
subjecting gaze” and that “Du Bois’ description of otherness is dominated by the sense of the
transformation of black self-consciousness within the ‘glance’ or ‘eyes of others’). Hegel’s
account of the struggle for recognition has also been critically appropriated by feminist and
gender theorists such as Judith Butler and Simone de Beauvoir. See generally FEMINIST INTER-
PRETATIONS OF G.W.F. HEGEL (Patricia Jagentowicz Mills ed., 1996); KIMBERLEY HUTCHINS,
HEGEL AND FEMINIST PHILOSOPHY (2003). It also influenced the American Progressives who
founded our administrative state. See Blake Emerson, The Democratic Reconstruction of the
American State in American Progressive Political Thought, 77 REV. POL. 545, 552 (2015) (describ-
ing how prominent progressives like John Dewey and Woodrow Wilson democratized He-
gel’s view that “the state is an ethical structure in which individuals’ status as free beings finds
recognition and expression”). Given these connections, the Hegelian view is particularly ap-
propriate for understanding the reliance interests that civil rights guidance generates.

390. MIRANDA FRICKER, EPISTEMIC INJUSTICE: POWER & ETHICS OF KNOWING 6 (2007); see also JU-
DITH BUTLER, UNDOING GENDER 30 (2004) (describing the “injustice” that “lesbian and gay
politics” opposes as “[being] called unreal and [having] that call . . . institutionalized as a
form of differential treatment” and thus becoming “the other against whom (or against
which) the human is made”).

391. See Kimberlé Williams Crenshaw, Race, Reform and Retrenchment, 101 HARV. L. REV. 1331,
1372-73 (1988) (“Racism helps create the illusion of unity through the oppositional force of a
symbolic ‘other.” The establishment of this other creates a bond, a burgeoning common iden-
tity of all non-stigmatized parties —whose identities and interests are defined in opposition to
the other . . . . Racist ideology replicates this pattern of arranging oppositional categories in a
hierarchical order; historically, whites represented the dominant antinomy while Blacks came
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previously perpetrated or condoned by recognizing the identities that have been
forged and the harms that have been suffered in and around these hierarchies.?*
When it does so, members of subordinated groups benefit from the knowledge
that the political community treats their lived experience as intelligible and mor-
ally significant. Official acknowledgment of their status and harms to that status
may provide discursive currency to contest intrusions upon their interests.**
Where the government has provided such recognition through an interpre-
tation of existing law, withdrawing this sphere of protection will itself work a
harm. Once acknowledged as the persons they take themselves to be or as victims
of particular wrongs, members of the previously un- or misrecognized group
will see their status degraded if the government reverses course and states that
that status carries no legal weight or that their harms are not harms in the eyes
of the law. As Fricker puts it, “political freedom” cannot exist where a ruler pos-
sesses the “entitlement to rescind at will the freedoms bestowed upon the sub-
ject.”*** That kind of arbitrary power is fundamentally inconsistent with repub-
lican government. At a minimum, people should be entitled to a sound

to be seen as separate and subordinate.”); see also SUSAN MOLLER OKIN, GENDER, JUSTICE, AND
THE FAMILY 5-6 (1987) (“We live in a society that has over the years regarded the innate char-
acteristics of sex as one of the clearest legitimizers of different rights and restrictions, both
formal and informal. While the legal sanctions that uphold male dominance have begun to
erode in the past century, and more rapidly in the last twenty years, the heavy weight of tra-
dition, combined with the effects of socialization, still works powerfully to reinforce sex roles
that are commonly regarded as of unequal prestige and worth.”).

392. See SIMONE DE BEAUVOIR, THE SECOND SEX 74-75, 266 (Constance Borde & Sheila Malovany-
Chevallier trans., Vintage Books 2010) (1949) (“It is thus true that woman is other than man,
and this alterity is concretely felt in desire, embrace, and love; but the real relation is one of
reciprocity . . . the relation is a struggle of consciousnesses, each of which wants to be essen-
tial, it is the recognition of freedoms that confirm each other, it is the undefined passage from
enmity to complicity. To posit the Woman is to posit the absolute Other, without reciprocity,
refusing, against experience, that she could be a subject, a peer.”); Nancy Fraser, Social Justice
in the Age of Identity Politics: Redistribution, Recognition, and Participation, in NANCY FRASER &
AXEL HONNETH, REDISTRIBUTION OR RECOGNITION? A POLITICAL-PHILOSOPHICAL EXCHANGE
7,29 (Joel Golb et al. trans., 2003) (“To view recognition as a matter of justice is to treat it as
an issue of social status. This means examining institutionalized patterns of cultural value for
their effects on the relative standing of social actors. If and when such patterns constitute actors
as peers, capable of participating on a par with one another in social life, then we can speak of
reciprocal recognition and status equality.”); see also Elizabeth S. Anderson & Richard H. Pildes,
Expressive Theories of Law: A General Restatement, 148 U. PA. L. REV. 1503, 1529 (2000) (de-
scribing how law can “recognize” harms).

393. See Miranda Fricker, Epistemic Justice as a Condition of Political Freedom?, 190 SYNTHESE 1317,
1324-27 (2013).
394. Id. at 1321.
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explanation for why their condition should not have been given official protec-
tion in the first place, or else why other considerations now outweigh continued
recognition. Such a right to justification would provide grounds for further de-
liberative contestation, in which the previous act of official recognition would
enhance the discursive resources of its beneficiaries.**®

Consider the example of transgender identity. Sexual identity is not a purely
biological, individual, or even social category; indeed, the American administra-
tive state has helped constitute sexual subjectivity and heteronormativity
through its regulation of immigration and official conduct.**® But let us step back
from the thicket of history and imagine how administrative guidance on sex dis-
crimination recognizes transgender people. If T is transgender, but no one in
society acknowledges transgender identity, then T may be unable to articulate
that identity in their actions.**” Now consider how the political association of
which T is a member might begin to recognize them in steps. Suppose T finds a
way to break though the binary sexual discourse that aligns biological sex with
gender, performing in ways that challenge and reconfigure received notions of
womanhood and manhood.**® If T finds partner P who sees and embraces the
transgender meanings of these performances, T and P can then act jointly to live
a life more consistent with Ts identity. Suppose, further, that T finds a commu-

395. See Susan Dieleman, Epistemic Justice and Democratic Legitimacy, 30 HYPATIA 794, 801 (2015)
(noting that “[t]he powerless . . . must make do with the social meanings available to them”).

396. MARGOT CANADAY, THE STRAIGHT STATE: SEXUALITY AND CITIZENSHIP IN TWENTIETH-CEN-
TURY AMERICA 3-4 (2009).

397. Compare JUDITH BUTLER, ANTIGONE’S CLAIM: KINSHIP BETWEEN LIFE & DEATH 81 (2000)
(“[H]ow are we to grasp this dilemma of language that emerges when ‘human’ takes on that
doubled sense, the normative one based on radical exclusion and the one that emerges in the
sphere of the excluded, not negated, not dead, perhaps slowly dying, yes, surely dying from a
lack of recognition, dying, indeed, from the premature circumscription of the norms by which
recognition as human can be conferred, a recognition without which the human cannot come
into being but must remain on the far side of being, as what does not quite qualify as that
which is and can be? Is this not a melancholy of the public sphere?”), with HEGEL supra note
389, at 279-84.

398. See Susan Stryker et al., Introduction: Trans-, Trans, or Transgender, 36 WOMEN’S STUD. Q. 11,
12 (2008) (resisting “applications of ‘trans’ as a gender category that is necessarily distinct
from more established categories such as ‘woman’ or ‘man.” Rather than seeing genders as
classes or categories that by definition contain only one kind of thing . . . we understand gen-
ders as potentially porous and permeable spatial territories”); cf. JUDITH BUTLER, GENDER
TROUBLE: FEMINISM AND THE SUBVERSION OF IDENTITY 44 (1990) (describing “the possibility
of subverting and displacing those naturalized and reified notions of gender . . . through the
mobilization, subversive confusion, and proliferation of precisely those constitutive categories
that seek to keep gender in its place by posturing as the foundational illusions of identity”).
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nity of persons who are either transgender or who recognize transgender iden-
tity. T will now be able to speak, act, and circulate freely within this community
in a way that accords with their conception of who they are.?*® The social sphere
in which the content of T’s identity has free play has widened, giving them a
larger set of options to pursue. This community will press its claims when others
impinge on them.

Now consider what happens when this community becomes large, active,
and vocal enough to bend the ear of an official of the state.**® The official says,
“[W]e see you.”**! Henceforth, the official’s office will interpret the legal prohi-
bition on discrimination because of sex to encompass transgender identity.**>
There may be particular legal actions or material benefits that flow from this
determination, but the mere fact that the public official has reasoned in pursu-
ance of her official duties that “sex” encompasses transgender identity means
that other officials must treat this determination as a privileged reason for action.
That means that T’s claims will now circulate, not only within their community,
but also within the offices of government. When this internal administrative law
becomes external, through the mechanisms this Article has described, more pri-
vate persons in society will begin to hear their claim as well. T'and their commu-
nity can then leverage this enhanced discursive position to argue for the exten-
sion of binding legal rights. To use Seana Shiffrin’s terms, such official
pronouncements can “deliberately alter the normative status of recipients.”*** It
is not merely, however, guidance’s “generation and public declaration” that gives
it legal purchase.*** The claims it stakes need to be not only expressed but also
heard and acted upon for a legally cognizable interest to emerge. Once such re-
liance interests coalesce, any effort to withdraw official acknowledgment must
meet the demand for reasoned explanation that is the hallmark of administrative
legitimacy. As the Trump Administration contemplates a new regulation that

399. See B Lee Aultman & Paisley Currah, Politics Outside the Law: Transgender Lives and the Chal-
lenge of Legibility, in LGBTQ POLITICS: A CRITICAL READER 34, 44 (Marla Brettschneider et al.
eds., 2017) (describing transgender youths’ challenges with finding “social connectivity” and
describing benefits associated with that connectivity).

g00. Cf. id. at 35 (noting Vice President Joe Biden’s remarks about the civil rights of transgender
individuals after gay rights organizations began including them in their constituencies).

401. Lynch, supra note 343.
402. 2016 Dear Colleague Letter, supra note 3.

403. Seana Valentine Shiffrin, Speaking Amongst Ourselves: Democracy and Law: Democratic Law,
TANNER LECTURES 51:26-:38 (2017), http://tannerlectures.berkeley.edu/2016-2017-lecture-
series (select “Lecture One: Part One”).

404. Id.
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would define “sex” biologically,**® the notice-and-comment process and the ju-

dicial review thereof must make good on this requirement.

Guidance on social inclusion thus produces a state of “liminal legality” that
recognizes the identity of persons, their claims to belonging, or the harms they
suffer, yet fails to give that recognition the force of law.**®* DACA, for instance,
acknowledges that persons who unlawfully came to this country as children
“know only this country as home.”**” It welcomes into the political community
those who have spent their lives within its borders but on its margins. However,
because the program is nonbinding, the commitment may not be durable. Such
a status can dissipate into a condition of relative exclusion. Or it may develop
into a full legal entitlement. It is characteristic of norms that regulate political
membership to constitute some subjects as both inside and outside of the law.*®
The DACA recipient does not win a permanent legal status but enjoys particular
legal benefits for the duration of deferral. Similar dynamics occur in the field of
personal identity. The 2016 Dear Colleague letter did not grant trans people a
new slate of legal rights but instead attempted to shoehorn trans interests into
the existing, binary suppositions of the Title IX regulations.**® The procedural
form of guidance reflects the substantive ambiguities in these fields of law.
Where the line between exclusion and inclusion has not yet hardened into a clear
rule, administrative guidance outlines the contested threshold between the en-
forceable rights and duties of public law and the unwritten laws of personal self-
understanding and social conscience.*'* The nonbinding yet legal status of guid-
ance expresses the ambivalence of social movements as they attempt to redeploy

g0s. Erica L. Green et al., “Transgender’ Could Be Defined Out of Existence Under Trump Administra-
tion, N.Y. TIMES (Oct. 21, 2018), https://www.nytimes.com/2018/10/21/us/politics
/transgender-trump-administration-sex-definition.html [https://perma.cc/762S-NR6N].

406. See generally Jennifer M. Chacén, Producing Liminal Legality, 92 DENV. U. L. REV. 709 (2015)
(discussing “liminal legality” in the context of DACA).

407. DACA Memo, supra note 4, at 1.

408. MOTOMURA, supra note 139, at 22-25 (describing the “gray areas” of immigration law, such as
“unlawful presence”).

409. See generally Terry S. Kogan, Public Restrooms and the Distorting of Transgender Identity, 95 N.C.
L. REV. 1205 (2017).

a10. Compare HEGEL, supra note 389, at 280 (analyzing the conflict between state and family in
Antigone and observing that “because, on the one hand, the ethical order essentially consists
in this immediate firmness of decision, and for that reason there is for consciousness essen-
tially only one law, while, on the other hand, the ethical powers are real and effective in the
self of consciousness, these powers acquire the significance of excluding and opposing one
another: in self-consciousness they exist explicitly, whereas in the ethical order they are only
implicit”), with BUTLER, supra note 397, at 30, 39 (2000) (“Antigone is only partially outside
the law, and so one might conclude that neither the law of kinship nor the law of the state
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the powers of state domination for the purposes of social emancipation.*!" Guid-
ance is the form of law that claims for justice will often take in an administrative
state where civil rights discourse is deeply embedded and yet heavily disputed.

The endpoint of this Article’s analysis is that such guidance and the liminal
statuses it produces have some purchase on the public law that binds. Official
recognition, once granted and incorporated into individual and institutional de-
cision-making, demands due consideration by officials who would withdraw it.
This is because people depend on official recognition for their freedom, as do
their partners and their communities. This sphere of collective reliance deserves
a fair hearing by a government that purports to exercise legitimate authority over
all persons within its territory.

It remains to be determined what kinds of reliance interests are serious
enough to trigger the requirement that those interests be considered by a deci-
sion maker who would change the policy. Regents and NAACP instruct us that
the reliance interests generated by DACA qualify, as hundreds of thousands of
people and countless institutions and communities shaped their plans and in-
vestment decisions on the basis of the guidance.*'> Might this principle also ex-
tend to the Title IX sexual harassment guidance? The answer would depend on
the degree to which that guidance altered the institutional and normative land-
scape for parties who are in Title IX’s zone of interest. The guidance has led many
universities to invest heavily in complaint procedures.*'* If numerous students

works effectively to order the individuals who are subject to these laws. But if her deviance is
used to illustrate the inexorability of the law and its dialectical opposition, then her opposition
works in the service of law, shoring up its inevitability . . . . The public law, however, as much
as it opposes the nonpublic or non-publishable condition of its own emergence, reproduces
the very excess it seeks to contain.”).

gn. CATHARINE A. MACKINNON, TOWARD A FEMINIST THEORY OF THE STATE 162 (1989) (“The
liberal state coercively and authoritatively constitutes the social order in the interest of men as
a gender —through its legitimating norms, forms, relation to society, and substantive poli-
cies.”); Wendy Brown, Finding the Man in the State, 18 FEMINIST STUD. 7, 9 (1992)
(“[1]f . . . state powers are no more gender-neutral than they are neutral with regard to class
and race, [a feminist] appeal [to the state] involves seeking protection against men from mas-
culinist institutions, a move more in keeping with the politics of feudalism than with free-
dom.”); Janet Halley, Trading the Megaphone for the Gavel in Title IX Enforcement, 128 HARV. L.
REV. F. 103, 103 (2015) (“[A]s feminists issue a series of commands from within the federal
government about what the problem of campus sexual violence is and how it must be handled,
and as they build new institutions that give life to those commands, they become part of gov-
ernmental power.”).

a12. NAACP v. Trump, 298 F. Supp. 3d 209, 240 (D.D.C. 2018); Regents of the Univ. of Cal. v.
U.S. Dep’t of Homeland Sec., 279 F. Supp. 3d 1011, 1046 (N.D. Cal.), aff’d, 908 E.3d 476 (9th
Cir. 2018).

413. See Gersen & Suk, supra note 256, at 897-905 (describing universities’ investments in com-
plaint procedures resulting from Title IX guidance).
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explicitly or implicitly relied on that institutional investment to vindicate their
statutory rights, a change in policy that substantially detracted from that exten-
sion of procedural protection would need to take those interests into account.
Thus, if the 2011 Dear Colleague letter significantly increased the number of stu-
dent complaints, apprised parties of rights under Title IX of which they had been
unaware, conveyed official recognition of the harms they suffered as victims of
sexual assault, created a sense of security on campus that enabled students to
participate as equals regardless of sex, or increased the social salience and ac-
knowledgment of the wrongs of sexual harassment, then those interests would
need to be addressed on the record if the policy were to be changed.

Such values as “equity, human dignity, [and] fairness,” are already recog-
nized in the regulatory review process required for regulations and significant
guidance.*!* The principle of Fox Television and Encino Motorcars that serious re-
liance interests must be taken into account when an agency changes course
should incorporate this provision of regulatory review into judicial review.*'s
Not all costs and benefits are strictly monetary; they can also include people’s
sense that the government recognizes the harms they have suffered and will take
steps to address them. An agency could reasonably find that other considera-
tions —such as some conception of procedural fairness —required it to abandon
or revise some aspects of the previous policy. But that determination would have
to be justified by a careful, evidence-based balancing of the equities involved,
and could not be sustained by mere conjecture.

I do not discount out of hand the possibility that administrative guidance on
social inclusion might have negative side effects. Guidance on sexual harassment
might lead persons wrongfully accused of sexual assault to lose their place in the
educational institution of their choosing; guidance on transgender rights might
reify the distinction between male and female or discount other identities; guid-
ance on deferred action might encourage more unlawful immigration that poses
risks to those who immigrate or to the political community as a whole; or guid-
ance on the use of arrest and conviction records in employment decisions might
reinforce stereotypes about race and crime. The point is that these kinds of con-
cerns should be addressed explicitly, thoroughly, and on the record if the previ-
ous policy is to be withdrawn. Guidance on social inclusion can then inspire gen-
uine public deliberation and clarify our collective identities, attachments, and
interests as a people.

a14. See Exec. Order No. 13,563, 76 Fed. Reg. 3821 (Jan. 21, 2011); see also Exec. Order No. 13,777,
82 Fed. Reg. 12285 (Mar. 1, 2017) (leaving Executive Order 13,563 in place); Memorandum
from Peter R. Orszag, supra note 346.

415. Encino Motorcars, LLC v. Navarro, 136 S. Ct. 2117, 2126 (2016); FCC v. Fox Television
Stations, Inc., 556 U.S. 502, 515 (2009).
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CONCLUSION

Guidance deserves a particular kind of respect in official legal discourse. Be-
cause the administrative officials who author guidance have a duty to uphold the
law, they have concomitant discursive rights that enable them to fulfill that duty.
The basic rule-of-law interests in notice and in consistent treatment require that
other officials should consider this guidance a presumptively valid reason for of-
ficial action, which can only be overcome by particularly weighty countervailing
considerations. This official respect can serve to externalize the official’s internal
point of view, as social actors take up the guidance for strategic, professional, or
moral reasons. Once guidance has been externalized in this way, it generates re-
liance interests on the part of the individuals and communities who benefit from
it, including their interest in the government’s recognition of their identity, their
claims, or the harms they have suffered. Therefore, when an agency seeks to re-
scind guidance, it must be prepared to justify its action with due consideration
of the interests that the previous policy induced and recognized.
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