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Localist Administrative Law

ABSTRACT. To read the voluminous literature on administrative law is to inhabit a world fo-
cused almost exclusively on federal agencies. This myopic view, however, ignores the wide array
of administrative bodies that make and implement policy at the local-government level. The ad-
ministrative law that emerges from the vast subterranean regulatory state operating within cities,
suburbs, towns, and counties has gone largely unexamined.

Not only are scholars ignoring a key area of governance, but courts have similarly failed to
develop an administrative jurisprudence that recognizes what is distinctive about local agencies.
The underlying justifications for core administrative law doctrines at the federal level, such as
deference to agency expertise and respect for separation of powers, must be adapted for local
contexts in which mayors can sit on city councils, agencies may operate with few clear procedural
constraints, and ordinary citizens can play a direct role in determining policy.

To remedy these gaps in the literature and the doctrine, this Article makes three contribu-
tions. First, it offers a detailed descriptive account of local administration, outlining domains of
local agency action, the governmental structures that define those agencies, and practical details
of local agency operation. The Article then draws from this empirical grounding to identify par-
ticularly salient factors that can more transparently inform judicial review of a variety of local
agency actions, from statutory interpretation to substantive policymaking to enforcement and
licensing. These factors include the particular and varied nature of local-government structures,
the tension between informality and procedural legitimacy within local administration, the mott-
led interplay of public and private spheres in local governance, and local agency expertise that
reflects local knowledge.

This localist perspective, finally, has direct relevance to core scholarly debates in both local-
government law and administrative law. An understanding of local administration adds a layer of
internal complexity to questions of local-government authority and identity, reorienting discus-
sions about democratic accountability and experimentalism. It likewise holds the promise of
deepening administrative jurisprudence with a perspective that reaches across the entire range of
our vertical federalism. In short, the world of local agencies opens a window for the study of an
important, yet underappreciated, set of institutions. Calling attention to these agencies will ulti-
mately foster a new discourse about administrative law for local-government scholars and a
broader understanding of governance for scholars of administrative law.
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INTRODUCTION

In the waning days of Mayor Michael Bloomberg’s administration, the New
York City Department of Health and Mental Hygiene promulgated a regulation
that would have limited sales based on the portion size of so-called “sugary”
drinks." This effort was the best-known—and arguably the most controver-
sial—of a long series of public-health rules from the agency that included
smoking restrictions, a ban on trans fats, and a mandate for listing calorie
counts in restaurants.> Before the portion-limit regulation could take effect,
however, the New York state courts invalidated it on grounds seemingly famil-
iar to any scholar of administrative law: separation of powers and the nondele-
gation doctrine.?

What is distinctive about this controversy is not that the judiciary found
that an administrative agency had overstepped its bounds; that much is rela-
tively banal, although not without its problems in this particular case.* It is, ra-
ther, that the relevant agency promulgating the rule at issue was part of a local
government.

In legal scholarship, administrative law is almost always synonymous with
federal administrative law.® The institutional frameworks, doctrinal questions,
and theoretical concerns that drive the voluminous literature on administrative
law almost exclusively take the alphabet soup of federal executive-branch agen-
cies, acting pursuant to statutes enacted by Congress and overseen by Article
IIT courts, as the reigning paradigm. The preoccupations and prescriptions of

1. 24 RULES OF THE CITY OF N.Y. § 81.53 (2013), invalidated by N.Y. Statewide Coal. of Hispanic
Chambers of Commerce v. N.Y.C. Dep’t of Health & Mental Hygiene, 16 N.E.3d 538 (N.Y.
2014); see also Pekham Pal, History, Governmental Structure, and Politics: Defining the Scope of
Local Board of Health Power, 84 FORDHAM L. REV. 769, 790-96 (2015) (reviewing the por-
tion-cap litigation).

2. See Paul A. Diller, Local Health Agencies, the Bloomberg Soda Rule, and the Ghost of Woodrow
Wilson, 40 FORDHAM URB. L.J. 1859, 1864-65 (2013). The most recent chapter in this ongo-
ing public-health campaign has been a push to require menus to warn of particularly high-
salt foods. See William Neuman, New York City Can Enforce Salt Warnings on Menus, Court
Says, N.Y. TIMES (May 26, 2016), http://www.nytimes.com/2016/05/27/nyregion/new
-york-city-can-enforce-salt-warnings-on-menus-court-says.html  [http://perma.cc/KQoL
RPA2].

3. See Hispanic Chambers of Commerce, 16 N.E.3d at 549.

4.  See infra Section IV.B.1. The fact that one ground of decision in the case was nondelegation
does distinguish it from run-of-the-mill federal administrative law. See infra Section IV.B.2.

5. See, e.g., William Funk, Beyond Casebooks, Beyond Treatises: Administrative Law Readers, 9
ADMIN. L.J. AM. U. 361, 364 (1995) (book review) (noting—and lamenting — that the three
leading administrative law anthologies were “devoted exclusively to federal administrative
law”).
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LOCALIST ADMINISTRATIVE LAW

mainstream administrative law accordingly flow from this institutional and
regulatory context.’

This myopic federal focus obscures a massive, submerged, and surprisingly
vibrant domain of administration that exists at the local-government level.
Nested within the tens of thousands of cities, suburbs, towns, and counties
that span the country is a vast panoply of local agencies with significant front-
line regulatory responsibility. These agencies work in policy domains as varied
as economic regulation, public health, land use, policing, environmental pro-
tection, education, public benefits, and consumer welfare.” It is no exaggera-
tion that almost every area of local governance operates through myriad zoning
boards, education departments, police commissions, motor vehicle bureaus, so-
cial-service agencies, and similar institutions. If, as the introduction to a lead-
ing casebook on local-government law puts it, three core relationships have
traditionally defined the field —those “between cities and higher levels of gov-
ernment, between neighboring cities, and between cities and the people who
live within their boundaries”®— then local administration represents a crucial
fourth relationship—between and among institutions within local govern-
ments.

Political scientists, economists, and scholars of public management have
long grappled with the interplay between bureaucracy and democracy at the

6. There is a body of state administrative law scholarship that has produced notable contribu-
tions. See, e.g., MICHAEL ASIMOW & RONALD M. LEVIN, STATE AND FEDERAL ADMINISTRATIVE
Law (4th ed. 2014); Michael Asimow, The Fourth Reform: Introduction to the Administrative
Law Review Symposium on State Administrative Law, 53 ADMIN. L. REV. 395 (2001); Arthur
Earl Bonfield, The Federal APA and State Administrative Law, 72 VA. L. REV. 297 (1986); Mi-
chael Pappas, No Two-Stepping in the Laboratories: State Deference Standards and Their Impli-
cations for Improving the Chevron Doctrine, 39 MCGEORGE L. REV. 977 (2008); Jim Rossi,
Overcoming Parochialism: State Administrative Procedure and Institutional Design, 53 ADMIN. L.
REV. 551 (2001); Aaron Saiger, Chevron and Deference in State Administrative Law, 83 FORD-
HAM L. REV. 555 (2014). As will be explored throughout the Article, this state-level adminis-
trative law can help explicate the contours of local-government practice, but the Article will
focus on federal-local distinctions for the sake of clarifying contrast. See infra text accompa-
nying notes 66-74.

Before the rise of the modern administrative state, sub-federal institutions unsurpris-
ingly were more central to conceptions of administration, as the prominence of two turn-of-
the-century non-federal cases involving challenges to tax assessments—Londoner v. City &
County of Denver, 210 U.S. 373 (1908); and Bi-Metallic Investment Co. v. State Board of Equali-
zation, 239 U.S. 441 (1915) —in the canon of administrative law suggests. Cf. Ronald A. Cass,
Models of Administrative Action, 72 VA. L. REV. 363, 367-70 (1986) (discussing Londoner and
Bi-Metallic as canonical polestars of models of administration that parallel adjudication and
legislation).

7. Seeinfra Section IILA.

8. GERALD E. FRUG, RICHARD T. FORD & DAVID J. BARRON, LOCAL GOVERNMENT LAW: CASES
AND MATERIALS vi (5th ed. 2010).
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local level.” Yet legal scholars have been oddly absent from this discourse, pay-
ing too little attention to the inner workings of local government in general'®—
and even less to the important arena of local agency practice!' —despite the vo-
luminous literature on administrative law and practice that predominates at the
federal level. This is unfortunate, because the administrative state that exists at
the local-government level —one might call it the administrative city-state —is
every bit as worthy of scholarly examination as its more familiar federal coun-
terpart.'?

When one turns the lens on the metaphorical microscope, what does local
administration actually look like? It is difficult to generalize, given the number
and variety of local agencies, but several themes emerge. First, as noted, local
agencies reflect the breadth of the work of local governments. Agencies are in-
volved in the delivery of core local services, such as education, policing, and
sanitation, often the functions most closely identified with local governments."?
But it is easy to forget that local governments also exercise significant regulato-

9. Seeinfra Part L.

10. Much of the literature on local-government law falls into two broad categories. In the first,
paralleling Frug, Ford, and Barron’s typology, see FRUG, FORD & BARRON, supra note 8,
scholars focus on transsubstantive determinants of local legal identity. This strand of the lit-
erature tends to examine issues such as authority, autonomy, boundaries, incorporation, and
the like. A second category focuses on specific areas of policy concern, such as land use, edu-
cation, policing, public benefits, and the like. Although both of these strands of the literature
are important, this Article argues for a more explicitly institutionalist approach, because
questions of internal governmental structure matter at the local level no less than at the fed-
eral level. See infra Part L.

1. Paul Diller’s work on local public-health agencies is a rare (and excellent) recent exception.
See Diller, supra note 2; see also Paul A. Diller, Why Do Cities Innovate in Public Health? Impli-
cations of Scale and Structure, 91 WASH. U. L. REV. 1219 (2014).

Local administrative law was once not quite as obscure a field of inquiry. In the early
1960s, Bernie Burrus published a slim but insightful book on local administration, seeking
(it turned out, sadly, in vain) to spark a broader discourse about the subject. See BERNIE R.
BURRUS, ADMINISTRATIVE LAW AND LOCAL GOVERNMENT (1963); see also Max A. Pock, Ad-
ministrative Law and Local Government, 43 TEX. L. REV. 123, 123 (1964) (reviewing BURRUS,
supra). In addition to Burrus’s now largely forgotten volume, Harry Wallace, the respected
former Dean of Indiana Law School, published more than one edition of his casebook on the
subject, with the final edition appearing in 1972. See LEON HARRY WALLACE, LOCAL ADMIN-
ISTRATIVE LAW: CASES AND MATERIALS (1972).

12.  In essence, local agency practice is local governance. As Niels Ejersbo and James Svara have
argued, “[b]ureaucracy constitutes the core organizational capacity of local governments to
carry out the government’s work of enforcing laws, implementing policies, and delivering
services.” Niels Ejersbo & James H. Svara, Bureaucracy and Democracy in Local Government, in
THE OXFORD HANDBOOK OF URBAN POLITICS 152, 152 (Karen Mossberger, Susan E. Clarke &
Peter John eds., 2012).

13.  See Gerald E. Frug, City Services, 73 N.Y.U. L. REV. 23, 85-86 (1998) (discussing the most
common local services).
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ry authority, delegated from the state government or under “home rule.”'* Lo-
cal agencies, for example, set the rules and oversee the functioning of many as-
pects of the built environment—through zoning, subdivision rules, building
and housing codes, and similar statutory regimes. They also regulate signifi-
cant aspects of local economies, including wage and hour rules, workplace con-
ditions, and antidiscrimination requirements. And an increasingly important
aspect of local regulation involves the environment. Much of local agencies’
work across policy areas happens through licensing,'® but local agencies also
engage in traditional direct regulation.'®

If this is what local agencies do, what can be discerned about the legal and
institutional contexts in which they operate? Local agencies are not simply jun-
ior-league counterparts to federal agencies. While there are some local gov-
ernments — particularly in larger cities such as New York — that have surface re-
semblance to the federal three-branch paradigm, most have distinctly different
structures.'” For example, many local governments have little or no formal sep-
aration of powers, with lawmaking authority often vested in a unified legisla-
tive-executive body. The “mayor” in these jurisdictions, if there is one, is just
another council member. Even for those local governments that have a recog-
nizable independent chief executive, that executive’s ability to directly oversee

14. David Barron and Gerald Frug have argued that the scope of local authority is not a Mani-
chean all-or-nothing divide between empowerment and disability, but rather a more subtle
interplay of both. See GERALD E. FRUG & DAVID J. BARRON, CITY BOUND: HOW STATES STIFLE
URBAN INNOVATION (2008). Frug and Barron tend to ignore a third source of authority and
limitation at the local-government level, deriving from the federal government’s local role.
See Nestor M. Davidson, Leaps and Bounds, 108 MICH. L. REV. 957, 965 (2010) (reviewing
FRUG & BARRON, supra); see also Nestor M. Davidson, Cooperative Localism: Federal-Local
Collaboration in an Era of State Sovereignty, 93 VA. L. REV. 959 (2007) (exploring the role of
federal authority at the local level).

15.  When Bernie Burrus set out to explicate the then-state of local administrative law in the
1960s, he chose licensing as his paradigm example. See BURRUS, supra note 11, at 41-71. The
use of franchise authority is another prominent regulatory strategy at the local level. See
Olivier Sylvain, Broadband Localism, 73 OHIO ST. L.J. 795, 828-29 (2012) (discussing local ca-
ble franchise agreements as a form of regulation).

16.  See infra Section IIL.A.1.

17.  See Richard Briffault, Who Rules at Home?: One Person/One Vote and Local Governments, 60
U. CHL L. REV. 339, 341 (1993) (“Local government is strikingly different from other levels
of government, and not simply because local governments are territorially smaller. Local
government organization does not abide by the ‘plain vanilla’ model characteristic of state or
federal government: a single legislative body with general lawmaking powers over a broad
jurisdiction with democratic accountability to the residents of that jurisdiction. Instead, spe-
cialization, fragmentation, overlap, and boundary change are pervasive characteristics of our
local government structure . . . ” (footnote omitted)).
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agencies is often circumscribed.'® And many local agencies are subject to quite
limited electoral accountability, reporting to the state or entirely lacking a rele-
vant, direct electoral mechanism of any sort."®

While some local agencies, moreover, are well staffed and operate as for-
mally as any federal agency, local administration tends to work more informal-
ly. Indeed, the precise procedural requirements binding local agencies are often
surprisingly murky.?® Local agencies also often operate at the edge of a blurry
line between governmental action and public participation. Community en-
gagement in zoning regulation, school board decisions, police review commis-
sions, and other examples of the blending of public and private underscore the
breadth of citizen participation in local agency work that is uncommon at the
federal level.”! And local-government functions can be entirely privatized, in-
cluding some administration. All of these variations inform this Article’s first
aim — providing a descriptive foundation to understand the nature and work of
local administration.

Shifting from this empirical grounding to doctrinal questions, this Article
argues that these features of local agency context and practice should shape a
new, distinctly localist administrative jurisprudence.** Courts —and it is mostly
state courts that review local agency action —engage in judicial review across a
variety of contexts, from statutory interpretation, to substantive agency poli-
cymaking, to policing the bounds of procedural regularity.”® When they do,
they should attend to four particularly salient aspects of the local context.

18.  Many mayors, for example, entirely lack appointment and/or removal power over the heads
of local administrative agencies. See infra text accompanying notes 168-171.

19. Indeed, the fact that local agencies answer both to their own local governments and to the
state is a distinctive feature of local administration. See Diller, supra note 2, at 1867-83.

20. Many local agencies are not bound by state Administrative Procedure Acts, although that
does not mean that they are entirely free from procedural constraints. See infra text accom-
panying notes 188-193. As a result, local agencies have been a particular flashpoint for due
process concerns. See, e.g., Goldberg v. Kelly, 397 U.S. 254 (1970); Londoner v. City & Cty. of
Denver, 210 U.S. 373 (1908).

21. This is not to ignore the influence of private actors on federal agencies, which is a recurring
concern in the discourse on agency capture and independence. See Jody Freeman, The Pri-
vate Role in Public Governance, 75 N.Y.U. L. REV. 543, §51-64 (2000). Rather, it is to highlight
the porous line between public and private as a particularly prominent local feature.

22. Administrative law generally encompasses questions such as the authority and structure of
agencies, procedural requirements for agency action, the general validity of agency deci-
sions, and judicial review of agency actions. In explicating the contours of a localist adminis-
trative law, this Article focuses on judicial review as a first step, but the insights developed
are relevant to other aspects of administrative law. See infra Section V.C.

23.  Judicial review of local agencies parallels federal administrative law in the sense that litigants
challenge rulemaking, administrative adjudication, enforcement decisions, and other ac-
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First, rather than importing federal —or even state—administrative law
norms wholesale, courts should be clear-eyed about the doctrinal implications
of local governmental structure and the complex nature of delegated authority
for local agencies.** Courts should consider, for example, whether limits on ex-
ecutive oversight militate against deference, or whether the absence of separa-
tion of powers in a local government might change the nature of the nondele-
gation doctrine. Similarly, the fact that many local agencies have two layers of
oversight — by their local and state governments —may mitigate concerns about
capture, corruption, and faithless agents. In these and many other ways, the
details of local governmental structure matter for judicial review.?

Second, courts should be sensitive to the contexts for formality and infor-
mality in the work of local agencies. In most instances, as with the approach
that courts take when scaling deference in reviewing federal administration,
formality should be accorded judicial respect. Where an agency has acted
through legislatively prescribed procedure or adopted careful processes of its
own, with substantial evidence when appropriate, that should merit deference,
all other things being equal. On the other hand, more so than at the federal lev-
el, there are contexts where the relative informality of local practice, particularly
to the extent that such informality reflects community involvement, may be
consistent with norms of considered judgment.*”

Third, courts should be attentive to the role of private parties and the
community in local administration. The scope of private involvement—both
within traditionally governmental entities and through privatization—can be a
rationale for the kind of vigorous nondelegation doctrine seen in local adminis-
trative law (by stark contrast to federal law). But the porous line between pub-
lic and private at the local level can also weigh in favor of a more pragmatic ap-
proach to nondelegation, so long as that approach is undertaken with
appropriate caution.”®

Finally, reviewing courts should take a nuanced view of local agency exper-
tise. In some contexts, this is as straightforward as crediting local technical ex-
perts, as with the New York City Department of Health and Mental Hygiene, a
nationally recognized leader in public health. In other contexts, however, agen-

tions. Specific context matters procedurally and substantively, but the framework in this Ar-
ticle identifies common themes that can shape that review across contexts.

24. Many factors that shape local administrative law are grounded in state laws that at times do
not clearly distinguish state and local institutions. See infra Sections IILB, III.C.1.

25, See infra Section IV.A.1.
26.  See, e.g., United States v. Mead Corp., 533 U.S. 218, 230-31 (2001).
27.  See infra Section IV.A.2.
28.  See infra Section IV.A.3.
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cies serve less as a repository of technical expertise and more as a mediating
body to channel local input and knowledge. This is still valuable expertise, but
of a different sort than the kind of scientific or industry-specific knowledge
with which courts credit federal agencies.*

Beyond jurisprudence, a final aim of this Article is to begin to illuminate
ways in which the intersection of localism and administration has deep rele-
vance for the literature in each domain. For scholars of local-government law,
focusing on the work of agencies adds a layer of institutional depth to long-
standing debates balancing local authority, community, democracy, and exper-
imentalism against concerns about parochialism and exclusion.*® For adminis-
trative law scholars, adding an understanding of local administration to debates
that are largely focused on the federal level complicates questions of the institu-
tional predicates for administrative legitimacy, but also holds promise for de-
veloping a more coherent administrative law across the entire range of our ver-

tical federalist system.*!
* Kk

The Article proceeds as follows. Part I begins as prologue, explaining in
more depth the significance of the scholarly gap at the intersection of admin-
istration and local governance. Part II then turns to the largely federal predi-
cates —structural, doctrinal, and conceptual —that animate mainstream admin-
istrative law and theory, to lay a comparative foundation. Part III shifts to the
local, outlining the nature, function, and varied governmental-structural con-
text of local agencies. Part IV builds on this empirical grounding to frame a ju-
risprudence of administrative law that foregrounds what is distinctive about
local practice, illustrating its impact through two examples: reasonableness re-
view and the nondelegation doctrine. Finally, Part V returns to the theoretical
lacunae at the intersection of localism and administration, exploring implica-
tions for legal theory. This exercise holds important lessons about institutional
structure, judicial oversight, and agency process in the administrative state that
cannot be learned solely from studying the federal government, with signifi-
cant consequences for our understanding of administrative legitimacy and,
more broadly, the nature of governance.

I. ADOUBLE LACUNA: LOCAL/ADMINISTRATION

To situate this Article, it is important to recognize that there is a missing fo-
cus on the institutions of administration in local-government legal scholarship

29. See infra Section IV.A.4.
30. See infra Section V.A.
31 See infra Section V.B.
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and a corresponding missing focus on localism in administrative law scholar-
ship. This double lacuna weakens both fields.

In local-government law, two broad themes tend to define the literature.
First, legal scholars have long focused on questions of local legal authority and
identity. In this vein, scholars have fruitfully explored the nature and limits of
local autonomy, primarily in the context of the local-state relationship, but also
in terms of the horizontal intergovernmental context in which local govern-
ments operate.>> As a conceptual matter, much of this scholarship engages with
the nature of community and democracy in local governance, balancing those
values with the risks of parochialism, externalities, and exclusion.??

A second strain in the local-government literature focuses less on legal
identity and more on particular policy domains prominent at the local level. In
this vein, scholars have engaged at times with administrative law in specific ar-
eas such as public health,** land use,* and public benefits,*® but there has been

32. Thus, not only the state-local relationship —in scholarship on topics such as home rule and
local legal identity —but also the legal determinants of interlocal relationships and regional-
ism are prominent areas of exploration. See, e.g., Gerald E. Frug, Beyond Regional Govern-
ment, 115 HARV. L. REV. 1763 (2002); Clayton P. Gillette, Regionalization and Interlocal Bar-
gains, 76 N.Y.U. L. REv. 190 (2001). A notable sub-theme of this focus on local authority
and autonomy is local-government scale, including important work on local borders, see,
e.g., Richard Briffault, The Local Government Boundary Problem in Metropolitan Areas, 48
STAN. L. REV. 1115 (1996); Richard Thompson Ford, The Boundaries of Race: Political Geog-
raphy in Legal Analysis, 107 HARV. L. REV. 1841 (1994), and the related area of annexation
and dissolution practices, see, e.g., Michelle Wilde Anderson, Dissolving Cities, 121 YALE L.J.
1364 (2012). Another notable aspect of local legal autonomy involves the question of the
immunity of local officials. See Fred Smith, Local Sovereign Immunity, 116 COLUM. L. REV.
409 (2016). For further discussion of local authority, autonomy, and legal identity, see infra
Section IIL.B.1.

33.  See, e.g., Michelle Wilde Anderson, The New Minimal Cities, 123 YALE L.J. 1118 (2014); Frug,
supra note 13.

34. See, e.g., Diller, supra note 11 (exploring in depth the structural and procedural predicates for
local innovation in public health).

35.  See, e.g., Adam J. MacLeod, Identifying Values in Land Use Regulation, 101 Ky. L.]J. 55 (2012)
(discussing administration and judicial review in land-use regulation); Daniel P. Selmi, The
Contract Transformation in Land Use Regulation, 63 STAN. L. REV. 591 (2011) (outlining con-
temporary land-use regulatory practice and arguing for cabining its increasingly individual-
ized nature).

36. See, e.g., Matthew Diller, The Revolution in Welfare Administration: Rules, Discretion, and En-
trepreneurial Government, 75 N.Y.U. L. REV. 1121 (2000) (examining a shift in administrative
structure following welfare reform in the mid-1990s toward vesting front-line agency actors
with increasing discretion).
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almost no scholarship that has attempted to knit these insights together across
the range of substantive local domains.*”

As valuable as this macroscale local governance and individual policy area
focused literature is, the internal institutions of local governance should also
matter for scholars of local government.*® The same questions of governmental
structure and organization that are the staple of so much of the legal literature
on administrative law and separation of powers at the federal level are worthy
of exploring within the confines of local governments. Scholarship on federal
separation of powers and administrative law takes as a foundation, albeit fre-
quently implicit, that structure is critically important to understanding the na-
ture of federal governance and that agency practice should inform administra-
tive jurisprudence. Those same concerns should be equally relevant at the local
level.

There has been some engagement in the legal literature with the nature of
mayoral power, as part of bringing questions of internal structure to the larger
debate about the authority and efficacy of local governments.* Other scholars
have examined the link between the structure of local governance generally and
fiscal or other specific policy outcomes.*® And recent work has begun to apply
insights from positive political theory to questions of local-government law,
highlighting local institutional dynamics and allocation of authority.*' This

37. Inarguing for a transsubstantive focus on internal institutions at the local-government level,
this prologue should not be read to dismiss scholarship that engages with local administra-
tive structure in particular subject-matter contexts. Rather, this is to argue for transsubstan-
tive engagement with local internal structure and administrative law in particular, similar to
the transsubstantive work on federal and state administration.

38. This assertion echoes David Schleicher’s argument that scholars of local government should
be more attentive to emerging trends in economics and political science. See David Schlei-
cher, Local Government Law’s “Law and __” Problem, 40 FORDHAM URB. L.]J. 1951 (2013)
(decrying the absence of engagement with the urban agglomeration economics and positive
political science literature in local-government legal scholarship).

39. Compare, e.g., Clayton P. Gillette, Can Municipal Political Structure Improve Fiscal Perfor-
mance?, 33 REV. BANKING & FIN. L. 571, 576-82 (2014) (arguing for the value of a strong-
mayor system in fiscal affairs), with Richard C. Schragger, Can Strong Mayors Empower Weak
Cities? On the Power of Local Executives in a Federal System, 115 YALE L.J. 2542, 2555-64 (2006)
(arguing that even strong mayors are subordinate to the limits of local authority). See gener-
ally Schragger, supra, at 2546 (noting that “almost nothing has been written about the
mayoralty in the legal literature”).

go. See Clayton P. Gillette & David A. Skeel, Jr., Governance Reform and the Judicial Role in Mu-
nicipal Bankruptcy, 125 YALE L.J. 1150 (2016) (examining the causes and consequences of the
fragmentation of local budget authority in the context of judicial oversight of municipal
bankruptcy).

a.  See, e.g., David Schleicher, City Unplanning, 122 YALE L.J. 1670, 1699-1717 (2013) (analyzing
the interaction of law, politics, and procedure in urban land use); see also David Schleicher,
Why Is There No Partisan Competition in City Council Elections?: The Role of Election Law, 23
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scholarship, however, largely focuses on political leadership and not on the
agencies and other internal institutions that perform much of the actual work
of local governments.** No one could reasonably suggest that the institutional
context of federal law is irrelevant—indeed, much of the scholarship of admin-
istrative law at the federal level proceeds from precisely the opposite assump-
tion. **

The absence of deep engagement by legal scholars with the internal func-
tioning of local governments is all the more striking when compared to the lit-
erature in political science, economics, public management, and urban affairs.
That scholarship has long sought to develop frameworks for assessing links be-
tween structure and policy outcomes. Across several disciplines, a new institu-
tionalist perspective has emerged that has focused intently on local governance.
In political science, for example, there is a body of empirical and theoretical lit-
erature that seeks to categorize and understand the consequences of the varie-
ties of local-government structure.** Similarly, in new institutional economics,
scholars have examined internal public agency function.** And a prominent
vein of the public administration literature takes as its point of departure that
the structure of the institutions of local governance is significant.*® There is no
need here to rehearse this interdisciplinary institutional literature in depth—
suffice it to say (for the moment) that in closely cognate fields, scholars recog-

J.L. & POL. 419, 423-26 (2007) [hereinafter Schleicher, No Partisan Competition] (exploring
the role of law in local electoral dynamics); Kenneth A. Stahl, The Artifice of Local Growth
Politics: At-Large Elections, Ballot-Box Zoning, and Judicial Review, 94 MARQ. L. REV. 1 (2010)
(analyzing the effect of structure in local politics on municipal economic growth).

42. At least one local-government-law casebook does include a brief discussion of local admin-
istration, although noting the dearth of scholarship in the area. See LYNN A. BAKER, CLAY-
TON P. GILLETTE & DAVID SCHLEICHER, LOCAL GOVERNMENT LAW: CASES AND MATERIALS
777-79 (sth ed. 2015).

43. Calls for an “institutional turn” have been made in other areas of legal scholarship. See, e.g.,
PAUL HORWITZ, FIRST AMENDMENT INSTITUTIONS (2013); Roderick M. Hills, Jr. & David
Schleicher, Planning an Affordable City, 101 Iowa L. REV. 91, 96 (2015) (arguing for an ““in-
stitutional turn’ towards the predicted political behavior of legislatures, bureaucrats, and ex-
ecutive politicians” in property theory).

44. See, e.g., Victor S. DeSantis & Tari Renner, City Government Structures: An Attempt at Clarifi-
cation, in THE FUTURE OF LOCAL. GOVERNMENT ADMINISTRATION: THE HANSELL SYMPOSIUM
71 (H.G. Frederickson & J. Nalbandian eds., 2002).

45. See, e.g., Oliver E. Williamson, Public and Private Bureaucracies: A Transaction Cost Economics
Perspective, 15 J.L. ECON. & ORG. 306 (1999) (analyzing how public bureaucracies compare
to private bureaucracies in handling sovereign transactions).

46. See, e.g., Kimberly L. Nelson & James H. Svara, Form of Government Still Matters: Fostering
Innovation in U.S. Municipal Governments, 42 AM. REV. PUB. ADMIN. 257, 257 (2012) (noting
that the “form of government remains an important variable to consider when investigating
local-government management and performance”).
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nize that the internal structures of local governance matter as a theoretical and
practical matter.*”

On the other hand, if the internal workings of cities, suburbs, counties, and
towns should matter to legal scholars, so too should doctrine matter to institu-
tionalists in other academic disciplines. Scholars examining local governance in
political science, economics, public management, and other fields too often
proceed without sufficient recognition of legal constraints. Indeed, the argu-
ment that Gerald Frug and David Barron have made about interdisciplinary
misunderstanding of the mottled nature of the authority of local govern-
ments —that urban theorists need a better understanding of actual local legal
identity —holds equally true for the comprehension by scholars in other fields
of the legal landscape of the internal dimension of local governance.*® How
does delegation of authority work within local governments? What limits do
courts impose on the ability of local governments to promulgate regulations?
What kinds of procedural norms are required for agency actions to survive ju-
dicial scrutiny? Again, this is the ordinary work of federal administrative law,
but all too often ignored at the local-government level.

The case for focusing on local governments for scholars of administrative
law is easier to articulate, but no less compelling. Mainstream administrative
law, as noted,*® has attended somewhat to state-level agency action and judicial
review, but has almost entirely ignored the sub-state level as an independent
arena worthy of study. Most law school courses titled “Administrative Law” are,
in fact, courses on “Federal Administrative Law,” with the general exception of
segments on procedural due process under the Fourteenth Amendment.*® Most
scholarship in administrative law is federal in its focus as well.5!

47. But see Charles R. Shipan & Craig Volden, Policy Diffusion: Seven Lessons for Scholars and
Practitioners, 72 PUB. ADMIN. REV. 788, 793 (2012) (noting that policy diffusion studies ig-
nore “decisions made by executive agencies”).

48. See FRUG & BARRON, supra note 14, at 12-23 (arguing that the interdisciplinary discourse on
urban policy lacks an appreciation of the legal foundation for local power).

49. See supra note 6.

so. The Londoner/Bi-Metallic due process distinction arose from challenges to state and local
administrative processes. See supra note 6. While it is true that some casebooks deal more
broadly with state administrative law, e.g., ASIMOW & LEVIN, supra note 6, examples of deep
engagement with sub-federal administration are outliers.

51.  The footnote necessary to substantiate this claim would run for volumes, but suffice it to say
that even a casual glance at the work product of the Association of American Law Schools
(AALS) Section on Administrative Law (or any similar shorthand for administrative law
scholars) would reinforce that the predominance of work is on federal agencies and the fed-
eral institutional context. This is so internalized by most administrative law scholars that it
is common to see the federal government assumed to be the administrative state. See, e.g.,
Kevin M. Stack, An Administrative Jurisprudence: The Rule of Law in the Administrative State,
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Including a local perspective in that scholarship would fulfill two impera-
tives, one unifying and one grounded in the value of understanding institu-
tional pluralism. As to highlighting continuity in administrative law, adding
localism to administrative scholarship would allow for the exploration of com-
mon themes in new institutional settings, shedding light on a set of long-
standing debates to which we will be turning momentarily. At the same time,
however, this additional layer would provide new grounds to complicate long-
standing assumptions about the implications of federal structure and practice.*

Il. A FEDERAL BASELINE FOR A VERTICAL COMPARATIVE
PERSPECTIVE

To understand what is distinctive about local administration, it is useful to
lay down a comparative baseline with a brief overview of the federal paradigm.
This Part accordingly starts with the structural predicates for mainstream ad-
ministrative law’s federal focus and then turns to the jurisprudential themes
that have emerged from those predicates.>®

A. The Structural Predicates of Administrative Law’s Federal Focus

The reigning preoccupations of administrative law have settled into a rough
stasis around certain core debates—however contentious they may remain—
about the nature of agency decision making, the tenor of judicial review, execu-
tive oversight, and other aspects of administrative legitimacy. These concerns
will be explored in depth below as they pertain to administrative jurispru-
dence.>* But before turning to doctrine, it bears noting that the essential insti-

115 COLUM. L. REV. 1985, 1986 & n.9 (2015) (citing only the federal paradigm to argue that
“our form of government is, importantly, administrative government”). Even scholarship
that purports to broaden the focus beyond the federal government often reverts back to the
federal paradigm. See, e.g., Miriam Seifter, States as Interest Groups in the Administrative Pro-
cess, 100 VA. L. REV. 953 (2014) (discussing the role of state interest groups in shaping feder-
al regulations).

52. These arguments will be spelled out in more detail below. See infra Section V.B.

53.  As discussed below, see infra text accompanying notes 66-74, this Section frames the baseline
for a comparison between federal administration and local administration as a way of high-
lighting contrasts between these two levels of our federal system, acknowledging that state
administrative law provides an intermediate institutional layer. To frame the contrast be-
tween the local and the federal is not to ignore the importance of the states—or the reality
that much of “local” administrative law is inextricably intertwined with state-level law and
institutions, but rather to highlight the absence of any sustained engagement with local ad-
ministration as such in the contemporary administrative law literature.

54. See infra Section IV.B.
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tutional assumptions that undergird these mainstream administrative law de-
bates derive from the federal-government context. These institutional assump-
tions may be obvious, and we need not tarry long to catalogue them in detail,
but they all too often simply go unacknowledged as a baseline paradigm for our
understanding of administrative law.

The first, most basic, structural assumption is the familiar three-branch
structure of the federal government. Thus, administrative law is understood as
the domain of agencies within the federal executive branch, operating under
Article II authority. Scholars have long debated the extent to which certain
agencies do or should operate independently of the President,> and even in the
context of central cabinet agencies, the legitimacy of direct presidential control
over the regulatory state remains controversial.>® But from the perspective of
democratic accountability and executive oversight, there is no question that
mainstream administrative law assumes that there is a single, elected executive
overseeing a recognizable executive branch.

Mainstream separation of powers principles also understand agencies to be
operating under express or implied delegations from Congress.>” This is foun-

s5. These agencies are considered “independent” in the sense of enjoying statutory limitations
on the President’s powers, with respect to either the appointment of inferior officers or the
removal of relevant agency heads. See, e.g., Aziz Z. Huq, Removal as a Political Question, 65
STAN. L. REV. 1, 4 n.16 (2013) (presenting several characterizations of agency independ-
ence).

56. See Lisa Schultz Bressman, Beyond Accountability: Arbitrariness and Legitimacy in the Adminis-
trative State, 78 N.Y.U. L. REV. 461, 485-92 (2003) (arguing that presidential control is the
“dominant” model of administrative oversight); Kathryn A. Watts, Controlling Presidential
Control, 114 MICH. L. REV. 683, 686-87 (2016) (surveying the literature on federal executive
oversight of the administrative state and arguing for reorienting administrative law to better
cabin this oversight). Compare, e.g., Elena Kagan, Presidential Administration, 114 HARV. L.
REV. 2245 (2001) (defending presidential control of federal administration), with, e.g., Kevin
M. Stack, The President’s Statutory Powers To Administer the Laws, 106 COLUM. L. REV. 263
(2006) (arguing that the President only has the authority to direct agency action when ex-
pressly authorized by statute), and Peter L. Strauss, Foreword: Overseer, or “The Decider”? The
President in Administrative Law, 75 GEO. WASH. L. REV. 696, 704-05 (2007) (arguing that “in
ordinary administrative law contexts, where Congress has assigned a function to a named
agency subject to its oversight and the discipline of judicial review, the President’s role —like
that of the Congress and the courts—1is that of overseer and not decider”). On debates about
the unitary executive at the federal level, see generally HAROLD H. BRUFF, BALANCE OF FORC-
ES: SEPARATION OF POWERS LAW IN THE ADMINISTRATIVE STATE 446-48 (2006), which dis-
cusses judicial and scholarly views on the unitary executive; and STEVEN G. CALABRESI &
CHRISTOPHER S. YOO, THE UNITARY EXECUTIVE: PRESIDENTIAL POWER FROM WASHINGTON
TO BUSH (2008), which advocates unitary executive theory.

57. Congressional oversight of administrative agencies is another important theme in the litera-
ture and in practice. See generally Jack M. Beermann, Congressional Administration, 43 SAN DI-
EGO L. REV. 61 (2006) (discussing the various means by which Congress influences admin-
istration).
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dational to so much of the structure of agency authority and informs a variety
of doctrines of judicial review, such as the calibration of levels of deference and
the all-but-toothless federal nondelegation doctrine.*® Likewise, federal consti-
tutional principles of limited and enumerated powers inform, at least at the
margins, the scope of authority that can be granted from Congress to agencies.
As a practical matter, however, the outer bounds of Congress’s authority have
rarely been meaningfully tested since the New Deal.>

As with these formal predicates, functional perspectives on administrative
law likewise often default to the basics of the federal agency paradigm as well.
Thus, federal agencies such as the EPA, OSHA, or the SEC are assumed to have
a certain technical expertise, grounded in the work of relatively well-resourced,
sophisticated staff.®* Conversely, these agencies are seen as perennially at risk of
capture by regulated industries operating within the scope of national poli-
tics.®! This is a fairly basic point, but one that too often goes without noting.®>

From a procedural perspective, finally, federal agencies share a unified
grounding for the variety of their actions, provided by the Administrative Pro-
cedure Act (APA).%® Federal agencies have a range of policymaking options for
undertaking administrative action —including formal and informal rulemaking,
sub-regulatory guidance, formal and informal adjudication, and enforcement
actions. All of these forms of administrative action are broadly constrained
within a common and fairly clear statutory (and administrative common law)

58. See infra Section IV.B.

59. There are pockets of jurisprudence that set some very broad outer boundaries under the
banner of the constraints of federalism, the limits of the Commerce Clause, or the like, see,
e.g., Nat'l Fed’n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566 (2012); Printz v. United States, 521
U.S. 898 (1997), but given the breadth of federal regulation, these outer boundaries are
rarely approached. In some sense, the federal government and local governments share a
conceptual kinship as governments of supposedly limited and delegated authority —unlike
the states—but as a practical matter, limits to authority are much more of a salient reality for
local governments than such limits have been for the federal government since the New
Deal.

60. See, e.g., Evan J. Criddle, Chevron’s Consensus, 88 B.U. L. REV. 1271, 1286 (2008) (noting
that “[a]dministrative agencies’ superior experience and expertise in particular regulatory
fields” is a common justification for judicial deference).

61 See, e.g., Michael A. Livermore & Richard L. Revesz, Regulatory Review, Capture, and Agency
Inaction, 101 GEO. L.J. 1337 (2013) (arguing that the commonness of regulatory capture pro-
vides normative support for executive review of agency action).

62. The geographic scope of federal administration is also generally taken as a given, and not
much usually turns on this fact for federal agencies. By contrast, of course, the geographic
boundedness and fragmentary nature of local governance is salient for local agencies. See in-
fra Section I1L.B.2.

63. Pub. L. No. 79-404, 60 Stat. 237 (1946) (codified as amended in scattered sections of 5
U.S.C).
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framework.®* There are variations, to be sure, but the basic procedural terms
share a well-understood and routinized vocabulary.®

There is an intermediate governmental level to consider between the rela-
tive uniformity of federal administrative law and, as we shall see momentarily,
the tremendous variety found at the local level.®® As scholars have noted, sever-
al of the structural constitutional features underlying federal administration
doctrine can be different at the state level.”” Unlike Article III judges, for exam-

64. See M. Elizabeth Magill, Agency Choice of Policymaking Form, 71 U. CHI. L. REv. 1383, 1386 n.2
(2004) (“[The APA] provides a common default framework, one that contemplates nearly
all of the categories [of administrative action], that guides almost every agency in at least
some contexts. Centralized White House review of agency activity likewise tracks at least
some of the categories identified here. As such, one can talk sensibly about a standard set of
policymaking forms as a matter of practice.”). Administrative common law refers to the
body of practice that has become standard on top of the framework of the APA. For exam-
ple, the APA does not speak to what public reporting is required for rulemaking, but agen-
cies generally keep records given the nature of judicial review. See generally Gillian E. Metz-
ger, Foreword: Embracing Administrative Common Law, 80 GEO. WASH. L. REv. 1293 (2012)
(describing and defending the existence of administrative common law).

65. At the local level, the line between public and private can be relatively permeable — generally
and in administrative practice—compared to the federal level. See infra Sections III.C.2,
IV.A.1. Tensions over private involvement in administration are not entirely foreign to feder-
al administrative law, however, as the jurisprudence on private nondelegation makes clear.
See, e.g., Ass’n of Am. R.Rs. v. U.S. Dep’t of Transp., 721 F.3d 666 (D.C. Cir. 2013) (holding
that a statute requiring the Federal Railroad Administration to develop standards jointly
with Amtrak, a private entity, constituted an unconstitutional private delegation), revd, 135
S. Ct. 1225 (2015) (finding that Amtrak is a governmental entity); see also Carter v. Carter
Coal Co., 298 U.S. 238, 311 (1936) (holding that a delegation of regulatory power to coal
producers and miners violated the Fifth Amendment).

66. See, e.g., Pappas, supra note 6, at 984 (surveying the extent and possible drawbacks of Chev-
ron-style deference to state agencies); Saiger, supra note 6, at 557-59 (same); see also WIL-
LIAM N. ESKRIDGE, JR., PHILIP P. FRICKEY & ELIZABETH GARRETT, CASES AND MATERIALS ON
LEGISLATION 1258-61 (4th ed. 2007). And this is not to say that state-level administrative law
parrots federal law by any means. The literature on state-level variations makes clear that
norms of deference and other core principles differ at the state level and among the states.

One could also shift vertically in the other direction and add international administra-
tive law to the comparative exercise, see Eleanor D. Kinney, The Emerging Field of Internation-
al Administrative Law: Its Content and Potential, 54 ADMIN. L. REV. 415, 417-27 (2002), but the
institutional structures that influence doctrinal concerns at the supranational level make
comparison with the local difficult.

67. See Rossi, supra note 6, at 554-60; Saiger, supra note 6, at §60-70. Much of the work on state
administrative law takes a comparative perspective similar to the federal-local contrast in
this Article, examining the foundational features of federal structure and the consequences
of state variations from these features, and a similar literature on differences —and similari-
ties—between the federal APA and the range of state APAs. See, e.g., Bonfield, supra note 6;
see also Jim Rossi, Politics, Institutions, and Administrative Procedure: What Exactly Do We
Know from the Empirical Study of State Level APAs, and What More Can We Learn?, 58 ADMIN.
L. REV. 961 (2006) (discussing the institutional context for state level APAs).
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ple, not all state judges are appointed and serve for life. Rather, many state
judges are elected, face mandatory retirement, or are subject to other forms of
political accountability.®® Many states, moreover, have multiple sources of exec-
utive authority beyond the governor. State officials, including the lieutenant
governor, the attorney general, and a variety of other state-level authorities, are
independently elected in some states, rather than chosen by the chief execu-
tive.”” And state legislatures can play a different role than Congress, some
meeting much less frequently, for much less time, and also subject to much
greater turnover (for better or worse).” There are, of course, other state-level
structures —as well as aspects of state statutory law — that differ from the feder-
al paradigm, although states at a sufficiently broad remove tend to resemble
more closely the federal structure than local governments.”" Moreover, it is im-
portant to acknowledge that many “local” administrative structures are inextri-
cably bound up in state law and institutions.”

Despite the relevance of the states to local administration, this Article is
framed primarily around the federal-local contrast for several reasons. First, the
parsimony of the contrast (and comparison) with the federal is more clarifying
than attempting to map the range of local variations against fifty states—the
comparative configurations are almost endless, although worthy of further ex-
ploration.” Next, a federal-local juxtaposition helps to isolate and illustrate
what is distinctive about the local, even if that tends to elide intermediate simi-
larities at the state level for the sake of clarity. And, finally, notwithstanding the
importance of state practice, federal predicates still generally set the terms of
mainstream administrative law discourse about judicial review, agency process,
mechanisms of accountability, concerns about capture, and similar core ques-
tions.”

68. Saiger, supra note 6, at §61-62. As Saiger notes, this arguably makes some state judges at
least partially a “political branch.” Id. at 561 (citing Aaron-Andrew P. Bruhl & Ethan J. Leib,
Elected Judges and Statutory Interpretation, 79 U. CHL L. REV. 1215, 1249-54, 1277-82 (2012)).

69. Christopher R. Berry & Jacob E. Gersen, The Unbundled Executive, 75 U. CHI L. REV. 1385,
1433 tbl.4 (2008) (charting the variety of state executive officials that are elected separately
from governors); William P. Marshall, Break Up the Presidency? Governors, State Attorneys
General, and Lessons from the Divided Executive, 115 YALE L.J. 2446, 2449-68 (2006) (discuss-
ing the practice and implications of independent state attorneys general).

70. See Rossi, supra note 6, at §555-57.

7. As with local governments, there are structural and practical commonalities between state
and federal administrative practice.

72.  See infra Section I11.C.1 (discussing the varied application of state APAs to local agencies).
73. See infra Section V.C.

74. Hopefully, adding local administration to the discourse can reinforce the importance of state
administration as well.
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B. (Federal) Themes in the Administrative Law Discourse

If a very familiar federal structure undergirds much of our understanding
of administration, an equally familiar set of jurisprudential and theoretical con-
cerns flows from that structure. Generally speaking, mainstream administrative
law — particularly in the context of judicial review of agency action—revolves
around a core set of formal and functional arguments. Common formal
grounds for structuring judicial review derive from the basic implications of
separation of powers principles, including explicit or implicit legislative delega-
tion. Functional arguments for judicial deference are more varied, but the most
prominent balance a tension between technical expertise and agency accounta-
bility against concerns about capture, myopia, and agency insulation.”

Within the federal sphere, administrative law for the bulk of the twentieth
century could aptly be described as a quest for legitimacy. For a half-century or
more after the New Deal, as the federal administrative state grew, the exercise
of governmental power by bureaucratic actors—as opposed to those more di-
rectly accountable to the voters—stood in need of justification. This need was
particularly salient with respect to agencies whose statutory mandates were
written in broad and open-ended terms. The Supreme Court abandoned the
nondelegation doctrine as a basis for invalidating statutes sometime after 19357°
and instead embraced a string of increasingly lenient frameworks —most nota-
bly the “intelligible principle” test. These frameworks allow Congress, in es-
sence, to confer quasi-legislative power on agencies within broad limits.”” It
would be fair to describe much of administrative law —including, notably, the
APA —as an elaborate substitute mechanism for enforcing the values that pre-
viously underlay the nondelegation doctrine.”

75.  See generally Richard B. Stewart, Administrative Law in the Twenty-First Century, 78 N.Y.U. L.
REV. 437 (2003) (describing the various models of administrative law in the United States
and assessing the emerging responses to regulatory fatigue aimed at rejuvenating adminis-
trative agency processes).

76. See supra Section IL.A (discussing nondelegation at the federal level).

77.  See JW. Hampton, Jr., & Co. v. United States, 276 U.S. 394, 409 (1928) (permitting broad
delegation of legislative authority under the “intelligible principle” standard); see also
Whitman v. Am. Trucking Ass’ns, Inc., 531 U.S. 457 (2001) (same); Mistretta v. United
States, 488 U.S. 361 (1989) (same). But see Indus. Union Dep’t v. Am. Petroleum Inst., 448
U.S. 607 (1980) (plurality opinion) (using the canon of constitutional avoidance to read a
broad congressional delegation narrowly); Kent v. Dulles, 357 U.S. 116 (1958) (same).

78. See, e.g., Cass R. Sunstein, Nondelegation Canons, 67 U. CHIL L. REV. 315, 331-37 (2000) (de-
scribing pervasive techniques of statutory interpretation used by courts in administrative
law cases to enforce the underlying values of the nondelegation doctrine).
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As delegation retreated into the background, other doctrines, primarily at
the constitutional level, arose as proxies for legitimation.” The Court, for ex-
ample, imposed limits on the ability of Congress to vest itself with the power to
appoint® and remove®' certain agency officials as well as to override agency ac-
tion through legislative resolutions that failed to conform to the requirements
of bicameralism and presentment.®” Conversely, the Court affirmed Congress’s
authority to insulate some agencies from direct presidential control by limiting
the President’s power to remove inferior agency officers.®® The separation of
powers landscape this constitutional settlement created eventually became
clear: Congress was free to vest agencies with broad policymaking discretion
and a mix of rulemaking, investigatory, prosecutorial, and adjudicative authori-
ty, and could shelter some agency heads from direct presidential control, so
long as Congress did not unduly enlarge its own power at the expense of the
other two branches in the process.

With this approach by the Court, the task of vindicating the accountability
and rule-of-law values associated with the nondelegation doctrine largely fell to
procedural legislation and executive oversight. The major landmark in this re-
gard was the enactment of the APA. This framework statute was a lawyerly re-
action to the explosion of regulatory activity during the New Deal.®** The APA
was designed to impose procedural regularity on federal agencies while sub-
jecting their final actions to a presumption of judicial review under standards
largely borrowed from earlier judicial practice. Presidents have likewise sought
to introduce uniformity and centralization to the administrative process

79. There is a separate line of arguably more robust federal cases that involves the delegation of
adjudicatory, rather than legislative, authority. See, e.g., Commodity Futures Trading
Comm’n v. Schor, 478 U.S. 833 (1986).

80. See, e.g., Metro. Wash. Airports Auth. v. Citizens for the Abatement of Aircraft Noise, Inc.,
501 U.S. 252, 275-77 (1991); Buckley v. Valeo, 424 U.S. 1, 140 (1976) (per curiam).

81.  See, e.g., Bowsher v. Synar, 478 U.S. 714, 726 (1986).
82. See INS v. Chadha, 462 U.S. 919, 951-52 (1983).

83. See Morrison v. Olson, 487 U.S. 654, 691-93 (1988) (upholding a “good cause” statutory
standard for the removal of an inferior officer); Wiener v. United States, 357 U.S. 349, 356
(1958) (upholding a statute that insulated commissioners from presidential removal);
Humphrey’s Ex’r v. United States, 295 U.S. 602, 629 (1935). But see Free Enter. Fund v. Pub.
Co. Accounting Oversight Bd., 561 U.S. 477, 492 (2010) (invalidating a statutory system that
provided for two levels of “good cause” removal restrictions).

84. See, e.g., Ronald M. Levin, Administrative Procedure Legislation in 1946 and 1996: Should We
Be Jubilant at This Jubilee?, 10 ADMIN. L.J. 55, 63 (1996) (underlining the comparatively apo-
litical “lawyerly concerns that underlay the original APA”); Jerry L. Mashaw, Small Things
Are Like Reasons Put in a Jar: Reason and Legitimacy in the Administrative State, 70 FORDHAM
L. REV. 17, 24 (2001) (describing the APA as the statutory reaction to a perceived “adminis-
trative absolutism” (citing Roscoe Pound, Administrative Law: Its Growth, Procedure, and Sig-
nificance, 7 PITT. L. REV. 269, 280 (1941))).
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through executive orders, most notably Executive Order 12,866 and its succes-
sors, which channel major proposed rules to the White House for “regulatory
impact analysis,” including cost-benefit review.%

Below the constitutional level, courts have policed bureaucratic legitimacy,
although courts and commentators debate the appropriate standard (or, in APA
terms, “scope”®®) of judicial review. The APA, offering only a laundry list of
standards of review in § 706(2), was of little help.’” In 1984, the Supreme
Court in Chevron announced the now-routine two-step method for reviewing
agency interpretations of statutes: the clear meaning of the statute controls, but
agencies get wide deference for reasonable interpretations in the absence of
statutory clarity.®® Alongside Chevron, courts from the 1960s onward attempted
to promote transparency and rationality of the administrative process by
strengthening the APA’s “arbitrary and capricious” standard, often in the form
of “hard-look” review of discretionary agency judgments.®

There are, of course, many other important themes in the jurisprudence of
federal administrative law, including the procedural due process “revolution” of
the 1970s,”° the tightening of reviewability doctrines such as standing in the
1980s and 1990s,”" and the inquiry into “preemption by regulation” in the
twenty-first century.””> However, at the federal level, it is safe to say that the
basic dynamic of challenging and then reinforcing administrative legitimacy, as
well as tensions over attempts to control administrative processes and results
through presidential oversight and judicial review, have yielded a rough settle-

85. See, e.g., Exec. Order No. 12,866, 3 C.ER. 638 (1994).

86. 5U.S.C. § 706 (2012).

87. Seeid. § 706(2)(A)-(F).

88. Chevron U.S.A., Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837 (1984).

89. See Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29 (1983); Citi-
zens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402 (1971). The Supreme Court also
set outer boundaries on judicial imposition of procedures in federal administration under
the Vermont Yankee doctrine. See Vt. Yankee Nuclear Power Corp. v. Nat. Res. Def. Council,
Inc., 435 U.S. 519, 543-44 (1978) (holding that courts may not layer procedural requirements
on agencies not specified in statutes or rules unless constitutionally required or in extremely
compelling circumstances).

go. See Vi. Yankee, 435 U.S. 519 (rejecting judicial efforts to impose more onerous procedural
requirements than required by statute).

91.  See Cass R. Sunstein & Adrian Vermeule, Libertarian Administrative Law, 82 U. CHI. L. REV.
393, 453 (2015).

92. See, e.g., Geier v. Am. Honda Motor Co., 529 U.S. 861, 866 (2000) (holding that a Depart-
ment of Transportation airbag safety standard preempted a common law “no airbag” tort
suit). For a general discussion of administrative procedural trends, see Stewart, supra note
75, at 441-43.
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ment across a number of doctrinal areas. These themes recur, but often in quite
unfamiliar ways, in the local context.

I11. LOCAL ADMINISTRATION: DOMAIN, CONTEXT, AND PRACTICE

The arena of local-government administration displays some of the same
characteristics as the federal paradigm, but there are also crucial differences be-
tween the two contexts.”” Local administration involves a vast infrastructure of
agency action that exists within local governments of all types, from the largest
cities to the smallest towns. As one scholar has argued, it is in the “uncharted
continent of administrative practice we might loosely call ‘the individual versus
the metropolitan bureaucrat’. . . that the average citizen makes his most fre-
quent contacts with the administrative process.””* Providing a clear picture of
this uncharted continent presents an empirical challenge. Multiply the vast
number of local governments—nearly 90,000 such entities, depending on the
method of counting®® —by the variety of local agencies, and it is unsurprising
that there has been so little systematic empirical engagement with local admin-
istration. What Max Pock lamented fifty years ago sadly remains true today:
“Information upon actual local practices is largely based upon secondary
sources, since primary data will obviously have to await some future Kinsey re-
port on the behavior of local bureaucracies.”*®

Even without that report, however, it is possible to describe in broad-brush
terms the basic terrain of local agencies. This Part thus begins with a discussion
of the regulatory domains of local administration and the institutional forms
through which that administration occurs. It then turns to the varied govern-
mental-structural contexts in which local agencies operate. Finally, it outlines
aspects of the fine-grained texture of local agency practice. As will become
clear, the world looks very different when one shifts from the Federal EPA to,
say, the Dayton Board of Zoning Appeals.

03. Again, for the sake of clarity and parsimony, this contrast elides the complicating intermedi-
ary of the states.

94. Pock, supra note 11, at 123.

95. See generally Gov't Div., Bureau of the Census, 2002 Census of Governments, Volume 1: Gov-
ernment Organization, Number 1: Government Organization, U.S. DEP’'T COM. (2002), http://
www.census.gov/prod/2003pubs/gco2ix1.pdf [http://perma.cc/FD98-KCK7]; State Court
Sites, ST. & Loc. GOV'T ON NET, http://www.statelocalgov.net/sostates
-courts.cfm [http://perma.cc/9AUC-Y9YE].

96. Pock, supra note 11, at 124.
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A. The Regulatory Domains and Forms of Local Administration
1. The Breadth of Local Agency Action

One significant reason for the invisibility of local administration may be a
long-standing tendency to discount the actual breadth of local regulatory au-
thority and activity.”” This view is decidedly mistaken.”® While local govern-
ments may not have the full range of power enjoyed by the states and federal
government, there are a number of policy areas where local governments have
long exercised significant regulatory authority through the auspices of local
agencies.” A prime example is land use control and the regulation of the built
environment. Rules in nearly every local jurisdiction set the acceptable terms
not only of use—residential, commercial, industrial, and the like —but also of
building height, setbacks, materials, fire protection, energy use, waste treat-
ment, and myriad other minutiae.’® Even Houston, which famously lacks a

97. See, e.g., Gerald E. Frug, The City as a Legal Concept, 93 HARV. L. REV. 1057, 1059-60 (1980)
(arguing that “our highly urbanized country has chosen to have powerless cities, and that
this choice has largely been made through legal doctrine”); id. at 1062-67; ¢f. David J. Bar-
ron, Reclaiming Home Rule, 116 HARV. L. REV. 2257, 2267-76 (2003) (describing contempo-
rary views of local authority); Richard Briffault, Our Localism: Part I—The Structure of Local
Government Law, 9o COLUM. L. REV. 1, 15-18 (1990) (acknowledging long-standing tradi-
tional assumptions about local formal powerlessness, but arguing that, functionally, “local
governments have wielded substantial lawmaking power and undertaken important public
initiatives”).

98. See Richard C. Schragger, Mobile Capital, Local Economic Regulation, and the Democratic City,
123 HARV. L. REV. 482, 484 (2009) (“Cities have always played a more significant regulatory
role than most commentators appreciate, though this role has been muted in the last century
as federal and state governments have expanded and the great industrial cities have de-
clined.”).

99. Local agencies also engage in a wide variety of activities that are not regulatory in any mean-
ingful sense, most notably providing services and public benefits. See infra text accompany-
ing notes 116-123. But that is by no means all that they do, and the regulatory functions that
local agencies undertake remain relatively underexplored.

100. Local-government land-use regulation in the United States pre-dates the Founding, see John
F. Hart, Colonial Land Use Law and Its Significance for Modern Takings Doctrine, 109 HARV. L.
REV. 1252, 1259-81 (1996), and was a feature of local governance throughout the nineteenth
century, see STUART BANNER, AMERICAN PROPERTY: A HISTORY OF HOw, WHY, AND WHAT
WE OWN 182-85 (2011). Land use became much more prominent a force as an exercise of lo-
cal regulatory authority in the first quarter of the twentieth century. See BANNER, supra.
Starting with Los Angeles in 1908, cities and other local governments across the country
embraced comprehensive zoning and related regulatory regimes, id., a trend that accelerated
after the Supreme Court validated the constitutionality of the practice in Village of Euclid v.
Ambler Realty Co., 272 U.S. 365 (1926).
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zoning code, still regulates development through parking and lot size require-
ments, as well as a long-standing subdivision code.'!

While much of the basic substance of land use and building law is governed
directly by local legislation, in many instances, the details of regulatory choices
are delegated to administrative bodies with interchangeable names such as the
“Board of Zoning Appeals” or “Board of Adjustment” or the “Planning and
Zoning Commission” and the like.'”* These boards can have the authority to
draft and revise comprehensive plans and, in some jurisdictions, even deter-
mine substantive zoning rules.'® In many instances, zoning boards approve
subdivisions, evaluate what are known as “special permits” or special excep-
tions, and grant variances from the application of the zoning code. This may
not involve formal rulemaking, but generally does reflect the exercise of dele-
gated legislative authority with a great deal of discretion in individual instanc-
CS.104

Public health is another arena of significant local regulation that is often
carried out through agencies.'® As with land use and the built environment,
the regulation of public health has been a core municipal function in the United
States since the earliest cities had to grapple with challenges like cholera, ty-
phus, typhoid, and tuberculosis that spread through densely settled communi-
ties.'?® Contemporary local governments have developed significant regulatory

101. See Michael Lewyn, How Overregulation Creates Sprawl (Even in a City Without Zoning), 50
WAYNE L. REV. 1171, 1173-89 (2004); Bernard H. Siegan, Non-Zoning in Houston, 13 J.L. &
ECON. 71, 72-76 (1970).

102. See generally Jerry L. Anderson, Aaron E. Brees & Emily C. Reninger, A Study of American
Zoning Board Composition and Public Attitudes Toward Zoning Issues, 40 URB. LAW. 689, 691
(2008) (describing the history of U.S. zoning boards and the results of a study investigating
whether they “fail to represent a real cross-section of the community”). Although, as with all
local administration, the nature of the relevant agencies varies across local governments, the
structure of most zoning boards derives from either the Standard State Zoning Enabling Act
(SSZEA) or the State City Planning Enabling Act (SCPEA), two model ordinances promul-
gated by the U.S. Department of Commerce in the 1920s. Id. at 692-93.

103. Id. at 693-94 (noting that although in most jurisdictions these commissions serve an adviso-
ry role, in some jurisdictions their rules are binding, as with zoning for local governments in
Connecticut, or require legislative override to avoid adoption, as in Kentucky or Indiana).

104. See STEWART E. STERK & EDUARDO M. PENALVER, LAND USE REGULATION 31-44 (2011); see
also MacLeod, supra note 35, at 57-85 (surveying standards of review in land-use regulation
and myriad contexts in which delegated authority is exercised).

105. See Diller, supra note 2, at 1862-66 (detailing the role of delegated regulatory activity in lo-
cal-government public-health efforts). See generally LAWRENCE O. GOSTIN, PUBLIC HEALTH
LAW: POWER, DUTY, RESTRAINT (2d ed. 2008) (describing the powers and duties of differ-
ent levels of government with respect to public-health law).

106. See, e.g., EDWIN G. BURROWS & MIKE WALLACE, GOTHAM: A HISTORY OF NEW YORK CITY TO
1898, at 789-90 (1999); WILLIAM J. NOVAK, THE PEOPLE’S WELFARE: LAW AND REGULATION
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infrastructures to address issues such as infectious disease, food-borne illness-
es, health-related environmental conditions, local medical services, and emer-
gency responses.'?” Structurally, local health departments can be independent
or operate as part of a state health department, and boards of health oversee the
overwhelming majority of local health departments.'® Most of these local
agencies serve specific jurisdictions, although more than a quarter of these local
agencies operate on a regional basis.'”

There are many other areas of local regulation that similarly operate
through an administrative infrastructure. Local governments have long been
involved in regulating aspects of the local economy, although they have faced
significant constraints in that exercise given the mobile nature of capital.''® Lo-
cal governments—often controversially—set standards for taxis, restaurants,
contractors, and a variety of other small businesses; again, they do so through
licensing commissions and other bodies.''! The movement to increase the min-
imum wage highlights local regulation of employment conditions, with Seattle,
for example, recently opting for a phased-in $15 per hour standard.''* Local en-
vironmental law is a rapidly expanding and important field, as much as we

IN NINETEENTH-CENTURY AMERICA 204-17 (1996); Edward P. Richards, Public Health Law as
Administrative Law: Example Lessons, 10 J. HEALTH CARE L. & POL’Y 61, 64 (2007) (discussing
the long history of municipal public-health regulation); Richard H. Shryock, The Early
American Public Health Movement, 27 AM. J. PUB. HEALTH 965, 967-70 (1937).

107. See Eileen Salinsky, Governmental Public Health: An Overview of State and Local Public Health
Agencies, NAT'L HEALTH PoL’y F. 14-16 (Aug. 18, 2010), http://www.nhpf.org/library
/background-papers/BP77_GovPublicHealth_08-18-2010.pdf [http://perma.cc/K6ED
-PBs2].

108. See Justeen K. Hyde & Stephen M. Shortell, The Structure and Organization of Local and State
Public Health Agencies in the U.S.: A Systematic Review, 12 AM. J. PREVENTIVE MED. S29, S31-
S33 (2012).

109. See Salinsky, supra note 107, at 10.

no. See generally Matthew Parlow, Progressive Policy-Making on the Local Level: Rethinking Tradi-
tional Notions of Federalism, 17 TEMP. POL. & C.R. L. REV. 371, 375-82 (2008) (describing local
regulatory efforts); Schragger, supra note 98 (describing a broad array of local-government
policies that regulate local economic conditions, including minimum wage, living wage, la-
bor ordinances, as well as anti-chain and anti-big box store zoning).

m. See, e.g., John Donnelly & Sons, Inc. v. Outdoor Advert. Bd., 339 N.E.2d 709 (Mass. 1975);
Greater N.Y. Taxi Ass’n v. N.Y.C. Taxi & Limousine Comm’n, 36 N.E.3d 632 (N.Y. 2015).

n2. Kirk Johnson, Seattle Approves $15 Minimum Wage, Setting a New Standard for Big Cities,
N.Y. TiMEs (June 2, 2014), http://www.nytimes.com/2014/06/03/us/seattle-approves
-15-minimum-wage-setting-a-new-standard-for-big-cities.html [http://perma.cc/Q2VZ
-3FN3]. The Seattle ordinance, for example, provides a complex schedule of minimum wage
and rate requirements that will be administered and enforced by the city’s Office of Labor
Standards and Department of Finance and Administrative Services. See SEATTLE, WASH.,
CODE ch. 14.19 §§ 045, 100 (2015); Valerie Hughes & Aurora Janke, Seattle Releases Proposed
Administrative Rules for $15 Minimum Wage, 22 WASH. EMP. L. LETTER 1 (2015).
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tend to think of environmental regulation through the lens of the EPA.'"* Con-
sumer welfare has also been a significant focus of municipal regulations, even
drawing targeted preemption efforts at the national level.""* And many local
governments have developed their own civil rights law, at times more protec-
tive than states and the federal government, covering additional protected clas-
ses or expanding available remedies.''® These sketches barely begin to exhaust
the list of the robust direct regulatory apparatus of local governments.

The provision of public benefits is another important area of local admin-
istration.''® Local agencies are deeply involved as the interface between recipi-
ents and the government, whether the actual public benefits are funded locally
or at the state or federal level. As with the federal Social Security Administra-
tion, a perennial mainstay of administrative law scholarship,""” local depart-
ments handle a wide variety of benefits, including welfare, job training, and
housing.'"® In all of these areas, there is a body of local administrative practice,
complete with standards of evidence for benefits, rules on denial, and the rest
of the panoply of procedural and substantive rules that inevitably govern such
transfers.

As increasingly significant as local regulation may be, the provision of pub-
lic services has historically been central to local-government identity, more so

n3. John R. Nolon, It Praise of Parochialism: The Advent of Local Environmental Law, 26 HARV.
ENVTL. L. REV. 365, 413-16 (2002).

1n4. See Jonathan L. Entin & Shadya Y. Yazback, City Governments and Predatory Lending, 34
FORDHAM URB. L.J. 757, 770-82 (2007) (exploring local efforts to regulate “predatory lend-
ing” and the conflict between them and state and federal preemption); Susan Block-Lieb,
Consumer Financial Protection, Inclusion, and Education: Connecting the Local to the Global, in
LAW BETWEEN BUILDINGS: EMERGENT GLOBAL PERSPECTIVES ON URBAN LAW (Nisha Mistry
& Nestor M. Davidson eds., forthcoming 2017) (discussing the role of cities in consumer fi-
nancial protection).

ns.  See Barron, supra note 97, at 2352-57; see also Stacy Laira Lozner, Note, Diffusion of Local Reg-
ulatory Innovations: The San Francisco CEDAW Ordinance and the New York City Human
Rights Initiative, 104 COLUM. L. REV. 768 (2004) (describing local antidiscrimination ordi-
nances in San Francisco and New York City).

n6. See Diller, supra note 36.

n7. See, e.g., Joseph McGlew-Castaneda, Comment, The Record or the Whole Record?: A Recom-
mendation for the Social Security Administration Regarding the Introduction of New Evidence in
Review of Disability Claims, 65 ADMIN. L. REV. 1015 (2013).

n8. See, e.g., Barbara L. Bezdek, Contractual Welfare: Non-Accountability and Diminished Democra-
¢y in Local Government Contracts for Welfare-to-Work Services, 28 FORDHAM URB. L.]J. 1559,
1563 (2001) (discussing the role of local governments in administering the Temporary Assis-
tance for Needy Families welfare-to-work program); Gordon Cavanaugh, Public Housing:
From Archaic to Dynamic to Endangered, 14 J. AFFORDABLE HOUSING & COMMUNITY DEv. L.
228 (2005) (noting the importance of federal-local relationships in the affordable housing
realm).
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than at other levels of government.''” Education garners nearly forty percent of
local budgets nationwide, while police and fire protection, utilities, and health
and hospitals are also significant local services."*® As with direct regulation and
public benefits, the infrastructure of local-government service provision often
operates through agencies and oversight boards.'*' These include not only the
boards of education that are the locus of so much controversy within local gov-
ernments,'** but also police and fire commissions, boards of water, library
committees, and countless others.'** We may rarely pause to wonder why —and
what it means—that police officials can be called “Commissioners” (Gotham
City’s Commissioner Gordon is perhaps the most famous fictional example),'**
but, of course, a commissioner implies a commission, which is administra-
tive.'>

ng. See Frug, supra note 13 (noting that local public services may provide a major incentive for
locating in certain cities).

120. See TAX FOUND., FACTS AND FIGURES ON GOVERNMENT FINANCE 263 tbl.F5 (38th ed. 2004)
(indicating that thirty-eight percent of municipal spending in 2002 was on education).

121. In some contexts, like telecommunications, franchise authority is an important source
of regulatory oversight, see Sylvain, supra note 15, at 828-29, and that authority
can involve agency action, see, eg., Local Franchise Authority Contact Information,
VERIZON, http://www.verizon.com/support/consumer/tv/fiostv/annual-notices/local-fran
chise-authority-contact-information [http://perma.cc/6S98-CFNX] (listing local franchise
authority contacts for customer complaints).

122. See, e.g., Natalie Gomez-Velez, Urban Public Education Reform: Governance, Accountability,
Outsourcing, 45 URB. LAW. 51, 69-70 (2013).

123. The proliferation of local commissions and boards historically was a Progressive Era reform
response to urban corruption and part of a home-rule movement that privileged the image
of urban governance as neutral “administration” in contrast to politicized (and often ethni-
cally politicized) local democratic regimes. One strand of the movement for municipal re-
form in the Progressive Era thus sought to insulate local administration from ordinary poli-
tics. This inspired advocacy for city managers as a reform movement, with impetus from the
National Municipal League, but also to various “good government” internal oversight
mechanisms. See Barron, supra note 97, at 2291, 2300-09.

124. See Bill Finger & Bob Kane, The Case of the Chemical Syndicate, DETECTIVE COMICS 27 (May
1939) (introducing the characters of “Bat-man” and Gotham City’s Commissioner Gordon).

125. See Christopher Slobogin, Policing as Administration, 165 U. PA. L. REV. 91, 95 (2016) (“Po-
lice departments are agencies, and as such should have to abide by the same constraints that
govern other agencies.”); see also Gillette & Skeel, supra note 40, at 1188-89 (discussing the
authority of the Detroit Board of Police Commissioners over “policies, rules, and regulations
for the police department,” budget approval, and initial selection of candidates for police
chief).
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2. The Ubiquity and Variety of Local Agencies

If the domains of local administration are broad, so too are the institutional
forms through which that administration occurs. As with local government
writ large, there is great variety to local agencies’ form and function.'?® At the
tederal level, although there is some variation across agency types, there are a
few primary models. Agencies headed by a secretary or similar unitary head
(think the Department of Housing and Urban Development, the Department
of the Interior, the Department of Commerce, or the Small Business Admin-
istration) and commissions (such as the SEC, the FTC, the FCC, the FEC, etc.)
describe the majority of federal agencies. It is true that there are relatively large
federal bureaucracies and some quite small ones,'”” and much other variation
in institutional details, but certain basic agency forms cover most of the admin-
istrative law ground at that level.

The local level, however, yields quite a menagerie of departments, boards,
bureaus, commissions, and other institutions. Some of these local agencies are
highly professional, with significant staff and recognizable, politically account-
able administrators. Some, however, can resemble community meetings as
much as they do public agencies, with the locus of gravity on locally appointed
citizens or residents fulfilling a civic duty, but not otherwise formalized in any
systematic, Weberian bureaucratic sense. To peruse the website of almost any
local government, large or small, is to encounter this array of internal depart-
ments, partially independent bodies, and largely citizen-staffed commis-
sions.'?®

126. See Jason J. Czarnezki, New York City Rules! Regulatory Models for Environmental and Public
Health, 66 HASTINGS L.J. 1621, 1623-24 (2015) (cataloging a range of specific local regulatory
tools such as bans, education, information, infrastructure, standard-setting, mandates, and
economic disincentives across several policy domains).

127. The Department of Homeland Security, for example, has nearly 170,000 employees, where-
as the Department of Education manages with a workforce of fewer than four thousand. See
U.S. OFFICE OF PERS. MGMT., PPA-02502-6/2016, S1ZING UP THE FEDERAL EXECUTIVE
BRANCH: FISCAL YEAR 2015, at 7 (2016).

128. There are, moreover, forms of administration that are distinctly local, or at least largely un-
seen in the federal discourse on administrative law. The inquest is one example. As Paul
MacMahon recently argued, the inquest is a “quasi-judicial” (administrative) proceeding,
often used by local governments, under the direction of a coroner, to investigate suspicious
deaths. See Paul MacMahon, The Inquest and the Virtues of Soft Adjudication, 33 YALE L. &
PoL’Y REV. 275, 276 (2015). Like much local administration, inquests utilize some adjudica-
tive features, but their verdicts are intended to determine facts rather than result in direct
coercive outcomes. Thus, not only does Las Vegas hold lessons for architecture, see ROBERT
VENTURI, DENISE SCOTT BROWN & STEVEN IZENOUR, LEARNING FROM LAS VEGAS: THE FOR-
GOTTEN SYMBOLISM OF ARCHITECTURAL FORM (1977), the city (or really Clark County,
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To provide some concrete examples, beginning at one extreme, New York
City has some fifty distinct departments with agency heads appointed by the
Mayor.'” Beyond these mayoral departments, there are numerous commis-
sions, committees, boards, and tribunals that exercise significant authority —
such as the Taxi and Limousine Commission (TLC), which regulates tens of
thousands of cabs, commuter vans, limousines, and other vehicles for hire;'*°
the Campaign Finance Board (CFB), an independent city agency that works on
election issues;"! the New York City Housing Authority (NYCHA), a federally
funded local agency that provides housing to hundreds of thousands of resi-
dents; the Conflicts of Interest Board (COIB), whose work is reflected in its
name;'** and many, many others.'*?

There is always a tendency toward exceptionalism when it comes to New
York City, but it turns out that the panoply of departments, agencies, and
commissions that do the work of the Big Apple’s government are not that dis-
similar from many smaller local governments.'** The City of Boulder, Colora-
do is a small community that might seem to occupy the opposite end of this
spectrum. Even Boulder, with population of just under one hundred thou-

which houses Las Vegas) has now also produced a legal proceeding lauded for innovation,
see MacMahon, supra, at 306-09.

129. In addition to operations that primarily form the internal functioning of the city (like hu-
man resources), these departments address a range of public functions that include envi-
ronmental protection, public health, education, social services, fire, police, and corrections.
See NYC Organizational Chart, OFF. MAYOR, http://wwwi.nyc.gov/assets/home/downloads
/pdf/reports/2014 /NYC-Organizational-Chart.pdf [http://perma.cc/QC8A-R3RT].

130. The TLC has been involved in its own fair share of regulatory controversy in recent years.
See, e.g., Greater N.Y. Taxi Ass’n v. N.Y.C. Taxi & Limousine Comm’n, 988 N.Y.S.2d 5 (App.
Div. 2014) (upholding the TLC’s regulations on the “Taxi of Tomorrow” from challenges
based on the scope of delegated authority and the separation of powers).

131. See N.Y.C. CAMPAIGN FIN. BOARD, http://www.nycctb.info [http://perma.cc/DU6L
_CTED].

132. New York City’s COIB is currently chaired by Columbia Law professor—and local-
government scholar—Richard Briffault. See Board Members, N.Y.C. CONFLICTS INT.
BoarD,  http://www.nyc.gov/html/conflicts/html/about/board.shtml  [http://perma.cc
/9K5N-K7BR].

133. On an annual basis, moreover, “the more than 500 administrative law judges (ALJs) in New
York City’s administrative tribunals hear and decide over a million cases.” David B. Goldin &
Martha I. Casey, New York City Administrative Tribunals: A Case Study in Opportunity for
Court Reform, 49 JUDGES’ J. 20, 20 (2010).

134. Although not directly a survey of local administrative employment, it is telling that as of
2013, local governments employed just under fourteen million of the nearly twenty-two mil-
lion public employees across the nation, as compared to just under six million state employ-
ees and just under three million federal employees. See U.S. CENSUS BUREAU, G13-ASPEP,
ANNUAL SURVEY OF PUBLIC EMPLOYMENT & PAYROLL SUMMARY REPORT: 2013, at 2 (2014).
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sand,'® has an array of local agencies covering the entire range of the city’s ac-

tivities.'*® The city has numerous core departments and divisions, covering
everything from human resources and planning to police to licensing, as well as
boards, authorities, and commissions that cover housing, open space, land use,
human rights, and other policy areas.'®” A similar picture emerges of a broad
swath of local governments, at least those of general jurisdiction.'”® Miami-
Dade County, a city-county government, has twenty-five separate departments
and a number of independent authorities and “trusts” beyond that."** And Par-
ker, Texas, a suburb of Dallas, population 3,600, has fourteen departments and
three boards and commissions.*° In short, most cities, suburbs, and even small
towns turn to an internal apparatus of agencies to operate, no less so than do
the states and the federal government.'*'

B. The Structural Context of Local Administration

If local administration covers a broad range of policy arenas and institu-
tional forms, a second salient dimension to local administration is that these

135. See Community Facts, U.S. CENSUS BUREAU, http://factfinder.census.gov/bkmk/table/1.0/en
/DEC/10_SF1/GCTPH1.CY10/0500000US08013 [http://perma.cc/3Z]JG-RKRB].

136. Boulder has a council-manager form of government, with the city manager responsible for
hiring agency heads. See Government, CITY BOULDER, COLO., http://bouldercolorado.gov
/government [http://perma.cc/T6AY-MA7]].

137. Id.

138. The array of departments, divisions, boards, commissions, and other agencies apply to gen-
eral jurisdiction local governments. As noted infra Section III.B.1, some local agencies are
independent, functionally and structurally, of their local governments of general jurisdic-
tion. School boards, for example, in some localities are independent entities with no direct
oversight or control by particular local governments. See Aaron J. Saiger, The School District
Boundary Problem, 42 URB. LAW. 495, 500-01 (2010).

139. See County Departments, MIAMI-DADE COUNTY, http://miamidade.gov/wps/portal/Main
/departments [http://perma.cc/TG33-U4EF].

140. See CITY PARKER, http://www.parkertexas.us/ [http://perma.cc/FoMB-VH3X].

141. It bears noting that the scale and resources of the relevant local government can be im-
portant in terms of understanding the nature and work of local agencies, although there is
sufficient variation that it is important not to over-generalize. Agencies in cities such as New
York, with a current budget of over $82 billion, see Fiscal Year 2017 Expense and Contract
Budget Resolutions, N.Y.C. COUNCIL (2016), http://wwwi.nyc.gov/assets/omb/downloads
/pdf/adopti6-expreso.pdf [http://perma.cc/2P9V-54WS], will no doubt have relatively far
greater resources than agencies in small, suburban communities, but the scale of the prob-
lems facing major cities will tend to be calibrated differently than those facing other local
governments. Perhaps the more salient distinction, then, is not between larger and smaller
local governments, but between those in a relatively healthy economic position and those
cities, such as Detroit and Flint, Michigan, facing persistent economic challenges, regardless
of scale.
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agencies operate within local-government structures that are distinct not only
from their federal government counterpart but also from state government
structures. Here as well, it is hard to generalize, as there is tremendous institu-
tional diversity at the local level, and local structures can vary dramatically from
each other. Indeed, government structure gets more complex and divergent the
lower one goes on the putative federalist hierarchy. Local governments are not
the smallest matryoshka doll nestled within increasingly larger state and federal
counterparts, with the classic tripartite structure repeated in miniature. Instead,
local governments tend to subdivide or combine functions in many ways.
Relevant local structural distinctions can be cataloged along three dimen-
sions. The first two parallel the traditional domain of local-government schol-
arship: the vertical relationship of local governments and their parent states
(and the federal government) and the horizontal dynamics of how local gov-
ernments interact with each other. The third dimension is less explored in the
literature, yet is arguably most important for local administrative law: how
power and structure interact within the bounds of individual jurisdictions.

1. The Vertical Dimension: The State-Local Relationship

Local governments have traditionally been viewed as “creatures of the
state,” with their creation, boundaries, powers, and termination subject to the
will of the state.’** Students of local government know that the landscape of
local autonomy and oversight is much more complicated.'*> Most states grant

142. See Briffault, supra note 97, at 6-11. Local governments are generally classified as municipal
corporations and quasi-corporations. See 1 EUGENE MCQUILLIN, THE LAW OF MUNICIPAL
CORPORATIONS § 1:21 (3d ed. 2010); Laura D. Hermer, Municipal Home Rule in New York:
Tobacco Control at the Local Level, 65 BROOK. L. REV. 321, 328-30 (1999). Municipal corpora-
tions include cities or other local political entities created by state charter, often voluntarily
organized by local residents. See OSBORNE M. REYNOLDS, JR., LOCAL GOVERNMENT LAW § 6,
at 22 (3d ed. 2009). Quasi-corporations such as counties, however, are generally established
by states to act as administrative agents to serve state needs and interests. Id. § 6, at 20-23.
Most states have a variety of both municipal and quasi-corporations, and all are structurally
regulated by state law. 1 MCQUILLIN, supra, § 1:21, at 23.

143. Formally, states delegate plenary power to local governments through the state constitution,
statutes, or a combination of both. RICHARD BRIFFAULT & LAURIE REYNOLDS, CASES AND
MATERIALS ON STATE AND LOCAL GOVERNMENT LAW 331 (7th ed. 2009). The “Home Rule”
movement sought to give local governments initiative over local affairs under a general grant
of authority rather than individualized delegations for specific purposes and to immunize lo-
cal governance from state interference in certain legislative areas. See FRUG, FORD & BARRON,
supra note 8, at 167. Frug, Ford, and Barron call these dual —but separate — objectives “Home
Rule Initiative,” id. at 167-91, and “Home Rule Immunity,” id. at 191-223.

Home rule grants were originally referred to as “imperium in imperio,” or a government
within a government. See BRIFFAULT & REYNOLDS, supra, at 332; see also City of St. Louis v.
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some version of “home rule” to their local governments, although they do not
treat all localities equally. Some states provide more power to larger localities,
for example, than to the smaller ones. Moreover, the types of powers that states
grant to local bodies varies among states and within states, as does the degree
of independence granted to local bodies to be free from state interference.'** As
Gerald Frug and David Barron have argued, local authority does not have a
unitary valence, but rather is a complex mix of empowerment and disability
flowing from the states."*> And courts further shape the degree of protection
and autonomy offered to local legislative action.'*®

Turning from local government writ large to the administrative realm, local
agencies can be relatively independent of state oversight, elected by local resi-
dents, or subject to direct state control. As Paul Diller has noted in the context
of public health, some local agencies are responsible to multiple principals,
primarily their local government of general jurisdiction and the state.'*” Some
“local” agencies, moreover, are actually state agencies that operate entirely
within a particular local context, not answerable in any direct democratic way
to the local government of general jurisdiction.'*® And, across the range of local

W. Union Tel. Co., 149 U.S. 465, 468 (1893). Local authority has been subject to a rule of
statutory interpretation still employed that limits local-government power, known as “Dil-
lon’s Rule” after Judge John Dillon’s canonical treatment. 1 JOHN F. DILLON, COMMENTARIES
ON THE LAW OF MUNICIPAL CORPORATIONS (5th ed. 1911); see BRIFFAULT & REYNOLDS, supra,
at 314-17; see also Barron, supra note 97, at 2285; Erin Adele Scharft, Powerful Cities?: Limits
on Municipal Taxing Authority and What To Do About Them, 91 N.Y.U. L. REV. 292, 301-03
(2016). In reaction to the limitations of Dillon’s Rule, some states moved to a system of leg-
islative home rule, granting local governments presumptive power to act absent specific state
legislation. See BRIFFAULT & REYNOLDS, supra, at 333-34; see also City of New Orleans v. Bd.
of Comm’rs, 640 So. 2d 237, 242-43 (La. 1994). Further complicating this picture of local au-
thority and state control are doctrines of preemption (outright preemption, express preemp-
tion, implied preemption, and field preemption) that may justify invalidating certain local
actions where there are conflicts between state and local law. See BRIFFAULT & REYNOLDS, st~
pra, at 422-45; FRUG, FORD & BARRON, supra note 8, at 223.

144. For example, Washington State has created a tiered system of municipalities: “first class cit-
ies, second class cities, towns, and code cities” —and “there are some important differences
with respect to the power and authority of the city government” depending on which class
the city falls into. ASS’N OF WASH. CITIES & MUN. RESEARCH & SERVS. CTR. OF WASH.,
MAYOR & COUNCILMEMBER HANDBOOK 3, 4 (Oct. 2015).

145. See generally FRUG & BARRON, supra note 14 (examining the mix of empowerment and legal
disability across large U.S. cities).

146. See supra note 143.
147. See Diller, supra note 2, at 1867-83.

148. See Aaron Saiger, Local Government as a Choice of Agency Form, 77 OHIO ST. L.J. 423 (2016).
Saiger argues that local governments are themselves a form of state agency. See generally id.
Saiger’s argument helpfully clarifies the state-level perspective on the delegation of state au-
thority and underpinnings of democratic accountability that span elected bodies and admin-
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administration, some agencies have not only local and state principals, but also
federal involvement, obtaining their authority, funding, and governing rules
from multiple sources.

To give a concrete example, consider the nature of public housing authori-
ties (PHAs), entities that provide public housing and administer other housing
subsidies, such as housing vouchers.'* PHAs are typically created by the state
or at least are established pursuant to state law, but are funded and closely reg-
ulated by the U.S. Department of Housing and Urban Development. Despite
this federal and state involvement, PHAs are typically constituted within a spe-
cific local service area and have formal and informal (and, at times, quite
fraught) relations with their local governments of general jurisdiction.'°
PHAEs, in short, are agencies operating at the local level that nonetheless have a
legal identity reflecting a mix of federal, state, and local elements. Many other
local agencies present similar vertical authority variations. Emerging from this,
then, is an overall picture of authority informed by 