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abstract.  While on the Supreme Court, Justice Kennedy wrote several opinions that shifted 
the Court’s Eighth Amendment sentencing jurisprudence for people who have committed crimes 
before the age of eighteen. Many read these cases to herald a fundamental change in the way juve-
niles are treated in the criminal justice system. But the better reading is more modest. In important 
respects, these cases have not lived up to their promise. Instead, they force us to ask: what do we 
really mean when we say that youth is relevant to the determination of a just prison sentence? 

introduction 

On June 24, 2018, Justice Kennedy left the Supreme Court seat he had occu-
pied for three decades. Since Justice Kennedy’s retirement and the nomination 
of Judge Kavanaugh for his vacant seat, commentators have discussed what a 
Supreme Court with now-Justice Kavanaugh will mean for contentious issues 
like abortion.1 By contrast, what Justice Kennedy’s absence will mean for the 
Court’s Eighth Amendment jurisprudence—particularly a series of cases about 

 

1. See, e.g., Amy Howe, Judge Kavanaugh on Abortion: Rehnquist as the “Judicial Hero” and the Case 
of Jane Doe, SCOTUSBLOG (July 18, 2018, 4:08 PM), http://www.scotusblog.com/2018/07
/judge-kavanaugh-on-abortion-rehnquist-as-judicial-hero-and-the-case-of-jane-doe 
[https://perma.cc/6RN3-2U89]; Charlie Savage, Leaked Kavanaugh Documents Discuss Abor-
tion and Affirmative Action, N.Y. TIMES (Sept. 6, 2018), https://www.nytimes.com/2018/09
/06/us/politics/kavanaugh-leaked-documents.html [https://perma.cc/7SXK-ZL6N]; 
Sheryl Gay Stolberg, Roe Is ‘Settled Law,’ Kavanaugh Tells Collins. Democrats Aren’t Moved., 
N.Y. TIMES (Aug. 21, 2018), https://www.nytimes.com/2018/08/21/us/politics/kavanaugh 
-collins-abortion.html [https://perma.cc/CA52-LM24]. 
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the constitutionality of punishments for people convicted of violent crimes com-
mitted before their eighteenth birthday—has been ignored. This Essay addresses 
that gap. Part I reviews the Supreme Court’s evolving Eighth Amendment juris-
prudence on capital sentences in cases involving juveniles. These cases coincide 
with Justice Kennedy’s tenure on the bench, and deeply reflect how he shaped 
the Court’s jurisprudence in this area. Part II asks if these cases have lived up to 
their promise. The Essay concludes that the cases have been most important not 
because of their holdings, but because they have forced scholars, practitioners, 
states, and courts to think harder about what proportionality in prison sentences 
really means. 

i .  the cases  

A. The Death Cases: From Thompson to Roper 

The Supreme Court’s current Eighth Amendment doctrine on punishments 
for crimes committed when criminal defendants were under the age of eighteen 
began to develop contemporaneously with the start of Justice Kennedy’s tenure 
on the Court. William Wayne Thompson was fifteen years old when a trial court 
convicted him and three others of murdering Thompson’s former brother-in-
law on January 23, 1983.2 On November 9, 1987, three months before the U.S. 
Senate confirmed Justice Kennedy to the Supreme Court, the Justices heard oral 
argument in Thompson’s case. With a plurality opinion by Justice Stevens, the 
Court held that Thompson’s death sentence violated the Eighth Amendment of 
the Constitution, invalidating for the first time a sentence that would be consti-
tutional if applied to a defendant who was older at the time of the crime. 

Thompson’s attorneys argued that his death sentence was unconstitutional 
because the sentence made “no measurable contribution to acceptable goals of 
punishment,” “the capacity of the young for change, growth and rehabilitation 
makes the death penalty particularly harsh and inappropriate,” and the Court 
must prevent the execution of children below a specific age “to vindicate Ameri-
can traditions of special treatment of juvenile offenders.”3 

In his opinion, Justice Stevens largely agreed with Thompson’s attorneys, 
reviewing, among other sources of authority, Oklahoma and other state laws dis-
tinguishing between fifteen-year-olds and those who are sixteen and older.4 

 

2. Thompson v. Oklahoma, 487 U.S. 815, 815-16 (1988). 

3. Brief of Petitioner, Thompson v. Oklahoma, 487 U.S. 815 (1988) (No. 86-6169), 1986 WL 
728405, at *15, *20, *46 (quotation omitted) (capitalization altered). 

4. Thompson, 487 U.S. at 824-25. 
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Those laws revealed that state legislatures recognized a distinction between ju-
veniles and adults. Surveying the Court’s precedent, Justice Stevens found that 
“the Court has already endorsed the proposition that less culpability should at-
tach to a crime committed by a juvenile than to a comparable crime committed 
by an adult,”5 and concluded that retribution and deterrence, the two principal 
social purposes of capital punishment, do not warrant a death sentence for so 
young an offender.6 In ruling that the execution of people under the age of six-
teen violates the Eighth Amendment’s prohibition against cruel and unusual 
punishment, Justice Stevens argued that “the experience of mankind, as well as 
the long history of our law, [teaches] that the normal 15-year-old is not prepared 
to assume the full responsibilities of an adult.”7 The questions raised in Thomp-
son would frame two decades of Eighth Amendment jurisprudence addressing 
the constitutionality of sentences for criminal defendants under the age of eight-
een. Although Justice Kennedy did not sit for the oral argument, he would later 
adopt much of the plurality’s reasoning. 

A year later, the Court granted certiorari in a case asking the Court to deter-
mine if executing people who committed their crimes at the age of sixteen or 
seventeen violated the Eighth Amendment.8 Kevin Stanford was seventeen years 
and four months old when he and an accomplice raped, sodomized, and mur-
dered Barbel Poore after they robbed the gas station where she worked.9 In the 
neighboring state of Missouri, sixteen-year-old Heath Wilkins and an accom-
plice stabbed Nancy Allen to death in a convenience store robbery.10 The consol-
idated case asked if the ruling in Thompson should be extended to sixteen- and 
seventeen-year-olds, marking the second time in as many years that the Court 
grappled with where the line should be drawn when it comes to youth culpability 
in the context of the death penalty. The Court refused to extend its holding in 
Thompson. Justice Kennedy joined with Chief Justice Rehnquist and Justices 
White, O’Connor, and Scalia in a five-to-four decision holding that the Eighth 
Amendment did not prohibit the execution of sixteen- and seventeen-year-
olds.11 

Attorneys for Stanford argued that “the judicial system and state legislatures 
have recognized the particular vulnerability of children as well as their inherent 

 

5. Id. at 835. 

6. Id. at 836. 

7. Id. at 825. 

8. Stanford v. Kentucky, 492 U.S. 361 (1989). 

9. Id. at 365-66. 

10. Id. at 366. 

11. Id. at 380. 
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inability to function in the same responsible manner as is expected of adults.”12 
Seeking to establish that “youth is more than a chronological fact,”13 the peti-
tioners brought to the Court’s attention an array of state laws and regulations 
that drew a distinction between childhood and adulthood “not only to protect 
children from themselves but also to protect society from the consequences of 
their immature judgment and impulsive and irresponsible behavior.”14 The im-
plication of Stanford’s argument was that because state legislatures often pro-
hibit juveniles from acquiring a license before turning sixteen (and require a pro-
visional license before turning eighteen), prohibit them from purchasing alcohol 
or tobacco products, and bar them from voting, they have provided a rationale 
for why executing people for crimes committed before their eighteenth birthday 
offends the Constitution. Writing for a four-Justice plurality that included Jus-
tice Kennedy, Justice Scalia responded: 

[E]ven if the requisite degrees of maturity were comparable, the age stat-
utes in question would still not be relevant. They do not represent a social 
judgment that all persons under the designated ages are not responsible 
enough to drive, to drink, or to vote, but at most a judgment that the vast 
majority are not. These laws set the appropriate ages for the operation of 
a system that makes its determinations in gross, and that does not con-
duct individualized maturity tests for each driver, drinker, or voter. The 
criminal justice system, however, does provide individualized testing.15 

The plurality dismissed the notion that the cognitive development of juve-
niles had any relevance to the constitutionality of the death penalty for juveniles: 
“[S]ocioscientific, ethicoscientific, or even purely scientific evidence is not an 
available weapon.”16 Moreover, the plurality’s position was that the Justices 
lacked the “power under the Eighth Amendment to substitute our belief in the 
scientific evidence for the society’s apparent skepticism.”17 The Thompson plu-
rality had rendered the inquiry a line-drawing question; the Stanford Court made 
clear that the line drawn prohibiting the execution of persons for crimes com-
mitted at age fifteen should move no further. 

 

12. Brief for Petitioner, Stanford v. Kentucky, 492 U.S. 361 (1989) (Nos. 87-5765, 87-6026), 1988 
WL 1026341, at *17. 

13. Eddings v. Oklahoma, 455 U.S. 104, 115-16 (1982). 

14. Brief for Petitioner, Stanford, 492 U.S. 361 (Nos. 87-5765), 1988 WL 1026341, at *17.  

15. Stanford, 492 U.S. at 374-75. 

16. Id. at 378. 

17. Id. 
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Roughly fifteen years later, in 2005, the Supreme Court decided Roper v. Sim-
mons.18 In that case, Justice Kennedy would adopt arguments that he had rejected 
in Stanford, and he would begin to map out a dramatically different understand-
ing of what protections the Eighth Amendment provided to juvenile defendants. 
Writing for a majority that included Justices Stevens, Souter, Ginsburg, and 
Breyer, Justice Kennedy overruled Stanford and held that executing people under 
eighteen years of age at the time of their crime violates the Eighth Amendment’s 
prohibition against cruel and unusual punishment.19 Kennedy’s vote changed 
the law, and for the next thirteen years his voice would shape jurisprudence on 
this issue. 

In Roper, the Court emphasized three distinctions between juveniles and 
adults that called into question the constitutionality of the death penalty for 
those under eighteen years old. First, in confirming the significance of science to 
its analysis, the Court accepted a series of arguments rejected by the Stanford 
majority: 

[A]s any parent knows and as the scientific and sociological studies re-
spondent and his amici cite tend to confirm, “[a] lack of maturity and an 
underdeveloped sense of responsibility are found in youth more often 
than in adults and are more understandable among the young. These 
qualities often result in impetuous and ill-considered actions and deci-
sions.”20 

Second, Justice Kennedy noted that juveniles are more “susceptible to nega-
tive influences and outside pressures.”21 The Court explained that “the character 
of a juvenile is not as well formed as that of an adult.”22 In emphasizing that 
“[y]outh is more than a chronological fact”23 Kennedy spoke to the still-forming 
character of the juvenile and agreed with an argument advanced by Stanford’s 
attorneys, explaining that childhood is a time of vulnerability and immaturity 

 

18. 543 U.S. 551 (2005). 

19. Id. at 578. 

20. Id. at 569 (quoting Johnson v. Texas, 509 U.S. 350, 367 (1993)). The Court embraced the 
argument rejected in Stanford that it is a relevant “recognition of the comparative immaturity 
and irresponsibility of juveniles [that] almost every State prohibits those under 18 years of 
age from voting, serving on juries, or marrying without parental consent.” Id. 

21. Id. 

22. Id. at 570. 

23. Id. (quoting Eddings v. Oklahoma, 455 U.S. 104, 115 (1982)). 
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that differs dramatically from adulthood. And unlike the Stanford Court, he con-
cluded that these facts “render suspect any conclusion that a juvenile falls among 
the worst offenders.”24 

These arguments were rooted in advances in neurological science suggesting 
that the brain development of young people made them less culpable.25 But Jus-
tice Kennedy went further. Not only did the science and our understanding of 
what it means to be a juvenile make them incapable of being the worst of the 
worst, but, “[f]rom a moral standpoint[,] it would be misguided to equate the 
failings of a minor with those of an adult, for a greater possibility exists that a 
minor’s character deficiencies will be reformed.”26 From a distance, it would have 
been hard to recognize the Justice who signed onto the majority opinion in Stan-
ford. Justice Kennedy had instead adopted the reasoning first advanced by Justice 
Stevens in Thompson and later expanded upon in the petitioner’s brief in Stan-
ford. 

B. The Life Imprisonment Cases: Graham and Miller 

The Court’s opinion in Roper opened an opportunity to challenge sentences 
that, like the death penalty, had previously been held to be constitutional for ju-
veniles. Encouraged by the success of Roper, attorneys for Terrance Graham ap-
pealed his sentence of life without parole (LWOP) to the Supreme Court.27 

In July 2003, Graham and three other juveniles had attempted to rob a res-
taurant in Jacksonville, Florida.28 They were armed with one metal bar, which 
one of Graham’s accomplices used to strike the restaurant manager on the back 
of the head.29 After his arrest, Graham’s prosecutor charged him as an adult with 
armed burglary with assault or battery, a first-degree felony carrying a possible 
life without parole sentence, and with attempted armed robbery, a second-de-
gree felony carrying a maximum fifteen-year sentence. In exchange for Graham’s 
guilty plea, the trial court withheld adjudication of guilt for both charges and 
sentenced Graham to concurrent three-year probation periods.30 

 

24. Id. 

25. This reasoning was explicitly rejected by a four-Justice plurality in Stanford, 492 U.S. 363, 366-
67 (1989), and while the Thompson Court held that children fifteen and under could not be 
executed, the Court’s rationale did not emphasize the neurological development of juveniles. 
487 U.S. 815, 830-31 (1988). 

26. Roper, 543 U.S. 551, 570 (2005). 

27. Graham v. Florida, 560 U.S. 48 (2010). 

28. Id. at 53. 

29. Id. 

30. Id. at 54. 
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Five months after the first offense, Graham and two friends committed an 
armed home invasion robbery, holding the homeowner and his friend at gun-
point for thirty minutes as they searched the house for money.31 The State of 
Florida alleged that later that night, Graham and his two accomplices attempted 
another robbery in which one of Graham’s accomplices was shot.32 After a high-
speed chase, Graham crashed into a telephone pole, and police apprehended 
him. Inside the car, police found three handguns. At the time of his arrest, Gra-
ham was thirty-four days shy of his eighteenth birthday.33 

Eleven days later, Graham’s probation officer asked the court to revoke his 
probation.34 The trial court found that Graham violated his probation by com-
mitting new crimes. At the resentencing hearing, the requested sentences varied 
widely. Graham’s attorney asked for a five-year sentence. Graham’s presentenc-
ing report, prepared by the Florida Department of Corrections, recommended 
that Graham receive at most a four-year sentence. The prosecutor, meanwhile, 
asked for fifteen years on the attempted armed robbery count and thirty years 
for the armed burglary. The same trial judge who previously gave Graham pro-
bation did not follow either party’s recommendations. Instead, the judge sen-
tenced him to the maximum term for each offense. Graham received fifteen years 
for the attempted armed robbery and life imprisonment without parole for the 
armed burglary.35 

The Graham Court confronted a straightforward question. Does the Eighth 
Amendment prohibit LWOP sentences in nonhomicide cases for persons con-
victed of crimes committed before their eighteenth birthday? The Court held 
that it does, declaring juvenile LWOP sentences for nonhomicide offenses un-
constitutional.36 Prior to Graham, the Court distinguished between two general 
categories of Eighth Amendment challenges that alleged unconstitutionally dis-
proportionate punishments: challenges to “term-of-year” sentences, and chal-
lenges to capital sentences, which had yielded “certain categorical restrictions on 
the death penalty.”37 Until Graham, few challenges to “term-of-year” sentences 
had been successful;38 the Supreme Court had generally declined to hold any 

 

31. Id. 

32. Id. 

33. Id. at 55. 

34. Id. 

35. Id. at 57. 

36. Id. at 74-75. 

37. Id. at 59. 

38. Id. at 59-60. In Solem v. Helm, 463 U.S. 277 (1983), the Supreme Court held that a life without 
parole sentence for a seventh nonviolent felony (passing a worthless check) violated the 
Eighth Amendment. But later, Justice Kennedy’s concurrence in Harmelin v. Michigan, 501 
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prison sentence unconstitutional because of its length. But in Graham, the 
Court’s meaningful proportionality scrutiny applied in capital cases found its 
way into the Court’s noncapital jurisprudence.39 

Yet the Graham Court left considerable room for its decision to be construed 
narrowly. While maintaining that juveniles were inherently less culpable than 
adults and therefore did not merit the same sentences, the Court also stated that 
“[a] State is not required to guarantee eventual freedom to a juvenile offender 
convicted of a nonhomicide crime.”40 According to the Court, states only had to 
“give defendants like Graham some meaningful opportunity to obtain release 
based on demonstrated maturity and rehabilitation.”41 

Still, the case seemed revolutionary. Justice Kennedy acknowledged that ju-
venile LWOP implicated “an entire class of offenders who have committed a 
range of crimes.”42 Reading the opinion, one is compelled to consider the ques-
tion: if a life sentence offended the Eighth Amendment, did a seventy-year sen-
tence? 

Two years after Graham, in Miller v. Alabama,43 the Court, in another major-
ity opinion joined by Kennedy, held that the Eighth Amendment prohibited 
mandatory sentences of life without parole for people who committed homicide 
before the age of eighteen. Four years later, in Montgomery v. Louisiana,44 yet an-
other majority opinion penned by Justice Kennedy, the Court held that Miller 
was a retroactive decision, applying both to those incarcerated after the Miller 
decision and those before. 

Justice Kennedy, by moving away from the conservative justices on this issue, 
changed the landscape of an area of law. Over a thirty-year period, he served as 
the fifth vote in Stanford, Roper, Miller, and Montgomery. And while Graham was 
a 6-3 decision in which Kennedy and the liberal Justices were joined by Chief 
Justice Roberts, Roberts specifically limited his concurring opinion to the case 

 

U.S. 957 (1991), sought to walk back Solem—or, as the Harmelin dissenters put it, “eviscerate” 
Solem. Id. at 1018 (White, J., dissenting). Justice Kennedy’s views prevailed in Ewing v. Cali-
fornia, 538 U.S. 11 (2003), where the Court affirmed a twenty-five-year-to-life sentence for 
felony grand theft—specifically, the theft of three golf clubs—under California’s three strikes 
law. 

39. See Rachel E. Barkow, The Court of Life and Death: The Two Tracks of Constitutional Sentencing 
Law and the Case for Uniformity, 107 MICH. L. REV. 1145 (2009) (noting a vast gap between the 
Court’s constitutional scrutiny of capital sentences and its permissive approach to noncapital 
sentences). 

40. Graham, 560 U.S. at 75. 

41. Id. 

42. Id. at 61. 

43. 567 U.S. 460 (2012). 

44. 136 S. Ct. 718 (2016). 
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of Terrance Graham, rejecting what he called the Court’s “new constitutional rule 
of dubious provenance.”45 There too, Justice Kennedy’s vote proved decisive. 
Given Justice Kennedy’s retirement, one might worry that much of this progress 
may disappear with a single decision. But, worse still, for all their celebration, 
it’s not clear how significant an effect these cases have had on the lives of those 
who ostensibly are covered by them. 

i i .  have these cases lived up to their promise? 

Many have lauded the trio of Roper, Graham, and Miller as a watershed de-
velopment in American juvenile justice.46 This seems a mistake. The cases rep-
resented a shift towards more sensible sentencing policies for juveniles in the 
adult system, but even a cursory review of the state decisions shows that, for 
many, these cases have not resulted in a significant reduction in the length of 
juvenile prison sentences.47 From the perspective of friends of mine who are still 
in prison—young men who have been in some of the most wretched places I 
know for the past twenty or more years—these decisions remind them of how 
far removed the reform efforts that dominate the public discourse are from the 
prospect of their release. The fundamental problem is that from the perspective 
of many lower court judges, Graham, the opinion most likely to touch on lengthy 

 

45. Id. at 86. 

46. See, e.g., Rachel E. Barkow, Categorizing Graham, 23 FED. SENT’G REP. 49 (2010); Carol S. 
Steiker & Jordan M. Steiker, Graham Lets the Sun Shine In: The Supreme Court Opens a Window 
Between Two Formerly Walled-Off Approaches to Eighth Amendment Proportionality Challenges, 23 
FED. SENT’G REP. 79 (2010). 

47. This is not to deny that the cases have had some effect. As of one year ago, about 400 people 
had been freed out of the approximately 2,600 people serving juvenile life-without-parole 
prison sentences in 2016; about 1,700 of them have received resentencings. See Samantha 
Michaels, The Supreme Court Said No More Life Without Parole for Kids. Why Is Antonio Espree 
One of the Few to Get Out of Prison?, MOTHER JONES (Dec. 26, 2018, 6:00 AM), https://www
.motherjones.com/crime-justice/2018/12/tony-espree-cyntoia-brown-mandatory-life 
-without-parole-juvenile-lifers-justice-kennedy-miller-alabama/?fbclid=IwAR2bQrm4K9K
66QIDQczp2hTb57oL23gTu9b029_FglnOKEfLd5QD5jFOY30 [https://perma.cc/9RZL 
-BYZY]. And, according to the Campaign for the Fair Sentencing of Youth, twenty-one states 
and the District of Columbia have banned LWOP sentences for children—and this figure has 
quadrupled in the last five years. States that Ban Life without Parole for Children, CAMPAIGN FOR 

FAIR SENTENCING FOR YOUTH (2018), https://www.fairsentencingofyouth.org/media 
-resources/states-that-ban-life [https://perma.cc/D8NM-H3DB]. States have also taken 
some steps to facilitate judicial resentencings in the wake of these rulings. See, e.g., Grace 
Toohey, Louisiana Contracts $1M with Children’s Rights Group to Represent Juveniles Lifers in 
Resentencing Hearings, ADVOCATE (Oct. 9, 2018), https://www.theadvocate.com/baton_rouge
/news/courts/article_d3ab1ec0-cbeb-11e8-9df0-b3b8f845c9d0.html [https://perma.cc
/W67N-G88B] (describing a state funding grant for attorneys to represent juveniles serving 
LWOP sentences in resentencing hearings).  
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sentences, can be cabined to LWOP sentences; certainly, the opinion failed to 
articulate what other prison term for a juvenile might be unjust. 

Several months ago, I took a tour of the Louisiana State Prison, called Angola 
by most everyone who has ever heard of the place. The tour guide, a former cor-
rections officer, reeled off facts about Angola as we traveled a small fraction of 
the acreage in a large bus. Angola sits on 18,000 acres.48 As of 2016, 6,000 pris-
oners were incarcerated there; 4,000 were serving life sentences.49 Our guide 
told us several disturbing facts: the average prison sentence in Angola is 88 years. 
Surrounded by the Mississippi River on three sides, the state has cross-bred Ger-
man Shepherds with a breed of wolf-dog to patrol just outside the fences, as 
budget costs have reduced the number of correctional officers. 

Our visit was facilitated by Norris Henderson and Calvin Duncan, two men 
who had spent more than two decades each in Angola, much of that time in the 
law library, and our first stop was in the prison law library. There were probably 
fifty of us on the tour, and we crammed inside the small library, sitting in plastic 
chairs. About twenty prisoners surrounded us. They were Angola’s legal support 
system—nearly two dozen inmate lawyers. For more than an hour, they talked 
to us about their cases and the challenges of doing legal work with severely re-
stricted access to legal research platforms like Westlaw and Lexis Nexis. Second-
ary sources and treatises were also unavailable. One of the inmate lawyers asked 
us about Montgomery. Though held up as a huge win and a significant advance 
in Eighth Amendment jurisprudence, the win hadn’t trickled down to Angola. 

Despite the 2016 ruling that mandatory life sentences for juveniles violate the 
Constitution’s Eighth Amendment prohibition against cruel and unusual pun-
ishment, Henry Montgomery, incarcerated in 1963, is still locked up in Angola. 
According to the Alabama Department of Corrections inmate search tool, Evan 
Miller still serves a life sentence, too. Christopher Simmons serves a life-with-
out-parole sentence in Missouri. Terrance Graham—whose crime never war-
ranted a sentence approaching LWOP in the first place—was resentenced to 
twenty-five years and is still incarcerated in Florida. 

The post-Graham cases offer the best lens through which to see the chal-
lenges with implementing the Graham, Miller, and Montgomery holdings on the 
ground. Florida provides a good illustration. Five years passed before the Florida 
State Supreme Court addressed the question of what term of length sentence 
offended the Graham ruling. This occurred only after several courts routinely 

 

48. Carol Evans, Ronda Herzog & Tanya Tillman, The Louisiana State Penitentiary: Angola Prison 
Hospice, 5 J. PALLIATIVE MED. 553, 554 (2002). 

49. MICHAEL HALLETT ET AL., THE ANGOLA PRISON SEMINARY: EFFECTS OF FAITH-BASED MINISTRY 

ON IDENTITY TRANSFORMATION, DESISTANCE, AND REHABILITATION 69 (2016). 
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resentenced people to exceedingly long prison terms—sometimes in the hun-
dreds of years.50 For example, after Daryl Thomas’s concurrent life sentences for 
armed robbery and aggravated battery were modified, he was resentenced to 
concurrent fifty-year sentences.51 The sentencing judge argued that since he 
would be released in his late sixties and had a life expectancy of 70.2 years, the 
sentence did not violate the prohibition of life for nonhomicide offenses estab-
lished in Graham.52 

Only in 2015, after having the question certified to the court multiple times,53 
did the Florida Supreme Court provide direction to courts seeking to determine 
what term-of-years was constitutional in a Graham resentencing. In Gridine v. 
State, the court held that a seventy-year sentence denies a juvenile “a meaningful 
opportunity for early release” and therefore violates Graham.54 Gridine relied on 
the rationale the court articulated in a case that came down on the same day. In 
Henry v. State, the court held that a ninety-year sentence violated the prohibition 
against LWOP sentences articulated in Graham.55 The Henry court began to 
carve out the outer limits of permissibility in sentencing. Still, while Henry as-
serts that Graham confirmed “that juveniles constitute a category of offenders 
that are not as capable of engaging in conduct that is as ‘morally reprehensible’ 
as adults and, therefore, cannot be reliably ‘classified among the worst offend-
ers,’”56 it remains difficult to determine just what kind of sentence is appropriate 
for a juvenile who has committed a nonhomicide offense, let alone a homicide. 

* * * 

At sixteen, I faced a life sentence in prison for carjacking and robbery. In-
stead, in 1996, the judge sentenced me to nine years. Most of the men I served 
time with, myself included, were guilty. I met Rojai during the fall of 1997. He 
slept in the cell that adjoined mine, a cell on a small corridor filled with twenty 
similar cells and a single shower. We were all under the age of twenty-one, and 
many of us were under the age of eighteen. Fats was seventeen, like me. He’d 
been convicted of murder a few months earlier in Richmond, Virginia. The judge 
sentenced him to fifty-three years in prison. During my nine-year stretch in 

 

50. See, e.g., Guzman v. State, 110 So. 3d 480 (Fla. Dist. Ct. App. 2013) (declining to overturn a 
sixty-year sentence, holding that it did not violate Graham); Rosario v. State, 122 So. 3d 412 
(Fla. Dist. Ct. App. 2013) (holding that a 270-year sentence did not violate Graham). 

51. Thomas v. State, 78 So. 3d 644 (Fla. Dist. Ct. App. 2011). 

52. Id. at 646. 

53. See, e.g., Guzman, 110 So. 3d at 483; Rosario, 122 So. 3d at 415-16.  

54. Gridine v. State, 175 So. 3d 672, 673 (Fla. 2015). 

55. Henry v. State, 175 So. 3d 675 (Fla. 2015). 

56. Id. at 677 (quoting Graham v. Florida, 560 U.S. 48, 68 (2010)).  
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prison, Rojai was the only person so adamant about his innocence. And I’ve 
never forgotten him. 

Years later, when I was a third-year law student, Rojai reached out to me 
through another friend. In his letter to me, he told me that Deanthony M. Doane, 
another prisoner incarcerated in Virginia, had written an affidavit admitting to 
the murder for which Rojai was serving fifty years. His story reminded me of 
The Shawshank Redemption.57 As I read the affidavit, I wasn’t sure if an attorney 
would take it seriously, let alone if a court would consider it. Still, I did what I 
could. I contacted lawyers, including Deirdre Enright at the Virginia Innocence 
Project. The story was compelling, but at that stage, the case seemed thin. 

Then, in September 2016, Staunton News Leader reporter Brad Zinn pub-
lished a story that changed everything.58 Zinn unveiled startling facts. For one 
thing, the arresting officers had never interviewed Rojai. Worse still, Rojai was 
an easy target to set up—raised by his mother and older sister, they’d struggled 
with homelessness and had little support to challenge an unjust arrest. That the 
evidence strongly pointed to other suspects didn’t matter to the arresting officer; 
no other suspects were seriously pursued. I forwarded Zinn’s article to Enright, 
and soon the Virginia Innocence Project had taken on Rojai as a client.  

Rojai’s case may seem only tangentially related to Graham and Miller. Many 
courts would argue that he does not have a life sentence, and that even if his 
sentence is considered a life sentence, he did not receive a mandatory life sen-
tence. And the State of Virginia would argue that geriatric parole, available to 
Virginia prisoners when they reach the age of 65, satisfies the requirement of 
hope articulated in Graham.59 Still, Rojai’s case makes it plain that the Supreme 
Court decisions broadly, and Justice Kennedy’s decisions specifically, have helped 
shift the way some think about people alleged to have committed crimes as ju-
veniles. What may secure Rojai’s release is a prosecutor who seems to have 
adopted the logic of Kennedy’s majority opinions in a letter he’s written to the 
Governor supporting Rojai’s release from prison.  

Brian Wainger, the prosecutor in Rojai’s case, the other living person in-
volved, has written: 

 

57. THE SHAWSHANK REDEMPTION (Castle Rock Entertainment 1994). In The Shawshank Re-
demption, another man confesses that he has committed the crime for which Andy Dufresne 
is serving a life sentence. 

58. Brad Zinn, Serving Life, Without a Life Sentence, NEWS LEADER (Sept. 1, 2016, 11:35 PM), 
https://www.newsleader.com/story/news/local/2016/09/01/juvenile-offender-serving-life 
-sentence-justice/89093832 [https://perma.cc/FW7E-YYLV]. 

59. See Angel v. Commonwealth, 704 S.E.2d 386, 401-02 (Va. 2011) (affirming a juvenile LWOP 
sentence as consistent with Graham because of the availability of “conditional release,” in the 
discretion of the parole board, to prisoners who either are sixty-five years old and have served 
five years of their sentence, or are sixty years old and have served ten years of their sentence). 
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I never imagined, approximately 18 years after leaving the field of crimi-
nal prosecution and commencing a career in civil law, that I would be 
confronted with the possibility that a person I prosecuted may well be 
innocent of the charges for which he was convicted. That none of us will 
ever know with certainty the guilt or innocence of Mr. Fentress does not 
alone justify his incarceration. Such a default is not acceptable to me.60 

Wainger’s letter makes plain that Rojai’s case forces us to think about is how 
much time is enough. Concluding his letter, Wainger writes,  

[t]aking into consideration all of the facts and circumstances of this case, 
I recommend that the Governor grant Mr. Fentress’s Petition for a Con-
ditional Pardon. If, on the other hand, Mr. Fentress committed the 
crimes for which he was convicted, he has already served a fair sentence 
of 23 years, and deserves a second opportunity at life, now as an adult.61 

While our state and federal policy priorities may run contrary to the under-
lying logic of these Supreme Court cases, it cannot be denied that the under-
standing of childhood advanced in these cases has moved us in the direction of 
asking and answering more critical questions about how much time in prison is 
enough.  

* * * 

What we fail to admit about the influence of Justice Kennedy on these juve-
nile cases is that, as Justice Thomas emphasized in his dissent,62 the difficult 
question is the one left unanswered in Graham: is twenty years appropriate? Is 
thirty? Moreover, what if the foundation of these decisions, the reliance on brain 
science development, can’t carry the water? At sixteen, I remember believing that 
though my crimes were wrong, prison could not be the outcome. I’d graduated 
from high school a year early and had never been considered anything less than 
intelligent. Maybe this is why Scalia’s dissent in Roper challenges me. What if 
we’d gotten an individual assessment? Is there still a reason for us to have been 
given a break? 

In the wake of the Supreme Court’s shift in Eighth Amendment jurispru-
dence around sentences for juveniles convicted of violent crimes, some scholars 

 

60. Letter from Brian A. Wainger to Virginia Office of the Secretary of the Commonwealth (Nov. 
9, 2018) (on file with author). 

61. Id. 

62. Graham, 560 U.S. at 123 (Thomas, J., dissenting) (“[W]hat, exactly, does . . . a ‘meaningful’ 
opportunity entail? When must it occur? And what Eighth Amendment principles will govern 
review by the parole boards the Court now demands that States empanel? The Court provides 
no answers to these questions, which will no doubt embroil the courts for years.”).  
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have acknowledged that the argument regarding the science of brain develop-
ment—the foundation for why juveniles should be treated differently—is tenu-
ous.63 On the surface, Justice Scalia’s assertion in the Stanford opinion that 
“[s]ocioscientific, ethicoscientific, or even purely scientific evidence is not an 
available weapon”64 has proven false. In Rethinking Juvenile Justice, Elizabeth S. 
Scott and Laurence Steinberg argue that scientific knowledge about adolescent 
development “should be the foundation of the legal regulation of juvenile 
crime.”65 But as Terry Maroney points out, the effect of this highly touted ap-
proach has been limited. At best, the successes have been at the margins. But 
even conceding that there has been significant change in what occurs at the mar-
gins, the question remains: was a swing vote ever a good reason to fail to develop 
other arguments for why young people who have committed serious crimes de-
serve a break? 

Gideon Yaffe’s new book The Age of Culpability presents such an argument.66 
The book deserves more careful attention than I can give it here. It is worth 
pointing out that in nearly 30 years of Supreme Court decisions circling around 
these issues, the reasons for and against giving kids a break have not fundamen-
tally changed. But Yaffe shows us that the dominant arguments for why kids 
should be treated more leniently are unpersuasive. He begins by taking as a given 
that young people, juveniles under the age of eighteen when they commit their 
crime, deserve a break. His intention, then, is to identify what “underlying phi-
losophy of the nature of childhood, the nature of responsibility, the nature of 
crime, the justification of punishment, and the justification of the disenfran-
chisement of kids . . . supports and justifies us in giving kids a break?”67 And his 
conclusion is less complicated than the hidden machinations of the adolescent 
brain. Yaffe argues that “kids should be given a break because they are disenfran-
chised, denied as much say over the law as adults, and so denied an equal role in 
authoring the law’s demands.”68 But the challenge, even if one agrees with Yaffe, 
is a question that he leaves unanswered in his book: what break do children de-
serve? 
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what break do children deserve? 

757 

One response to this is to return to Justice Kennedy. Maybe the Justice, in 
his opinions, was writing to an ideal: hope as the horizon that should comfort. 
Yet our society has done little to address the lengthy sentences given to teenagers 
throughout the 1990s. Advocates have been equally silent on what to do about 
the aging men still serving out lengthy prison sentences. We should not ignore 
the successful challenges to life without parole, but by anchoring reform efforts 
to the longest, most egregious sentences, have we decided to kick the question 
of what the break should be down the road?  

Justice Kennedy’s retirement opens the possibility that the Court will retreat 
from its more expansive interpretation of the protections the Eighth Amend-
ment affords to juvenile defendants. But how much would it matter? Graham, 
the most significant of the Justice Kennedy opinions made no real claims about 
proportionality in sentencing. We should not consider these cases, which fail to 
address the root of the most pervasive problems, as the centerpiece successes of 
juvenile justice reform. In the case of Rojai Fentress, even innocence is not 
enough to swing the prison doors open—at least not yet. In the case of other 
men incarcerated during their teenage years, a wide array of mechanisms pre-
vents the Graham cases from affecting their lives in any consequential way. 

What matters to the people I know—the men who were given twenty- and 
thirty-year sentences as teenagers—is the right to a just sentence that includes a 
real possibility of parole. A simple start would place a ceiling of twenty-five years 
on prison sentences. The number, though arbitrary, accounts for the research 
that suggests that crime peaks during the late teenage years, after which it grad-
ually declines.69 Moreover, there is too much temptation for judges and prose-
cutors alike to turn the expectation of a lengthy sentence into a default. If state 
systems coupled a twenty-five year maximum sentence with the availability of 
parole, even in the absence of robust programming, prisoners would find ways 
to demonstrate their rehabilitation. As it stands, men like Rojai, serving out fifty-
year sentences, are often still striving to rehabilitate themselves, but have no fo-
rum to appeal to for an early release. 

conclusion 

In 1893, an early Supreme Court case addressed the question of youth and 
culpability.70 A jury convicted Allen, a fifteen-year old African-American boy, of 
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shooting and killing eighteen-year-old Philip Henson during a fight. The Su-
preme Court overturned Allen’s death sentence because of an incorrect jury in-
struction.71 The case is illustrative of the questions that would plague the Court 
for a century and will become again uncertain now that Justice Kennedy has re-
tired. 

During Allen’s trial, the trial judge incorrectly told the jury that under Ar-
kansas law the presumption against culpability ended at eleven years of age; in-
stead, it ended at fourteen. The Court recognized that the Arkansas legislature 
and Arkansas Supreme Court maintained that those under fourteen could not be 
guilty of a criminal offense.72 Still, Allen, two months past his fifteenth birthday, 
was not entitled to a presumption against culpability. But the Court was not 
“persuaded that the consequences of want of accuracy [in the jury instruction] 
ought to be assumed to have been harmless.”73 Justice Brewer, writing for the 
dissent, disagreed. “Strike from the case the testimony as to age, and there is 
nothing in the story of the homicide, whether as told by the witnesses for the 
prosecution or those of the defendant, which suggests either youth, immaturity, 
or mental unsoundness.”74 The central issue here, according to the Justice 
Brewer, was the relevance of youth. 

Over the next three years, Allen would have his case returned to the Supreme 
Court two more times. The first time, it would again be kicked back down to the 
trial court.75 The next time, his death sentence would be affirmed.76 More than 
a hundred years later, it is hard to shake the notion that we’ve been winning just 
to lose in the end. If we fail to think harder about what a just prison sentence for 
a child really is, Justice Kennedy’s jurisprudence will not spare us this fate. 
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