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The Separation-Of-Powers Counterrevolution 

abstract.  Most jurists and scholars today take for granted that the U.S. Constitution im-
poses unwritten but judicially enforceable limits on how Congress and the President may construct 
their interrelationships by statute. This “juristocratic” understanding of the separation of powers 
is often regarded as a given or inherent feature of American constitutionalism. But it is not. Instead, 
it emerged from a revanchist reaction to Reconstruction. As an ascendent white South violently 
returned to power in Washington, its intellectual supporters depicted a tragic era in which an un-
principled Congress unconstitutionally paralyzed the President in pursuit of an unwise and unjust 
policy of racial equality. Determined to prevent Reconstruction from reoccurring, historians, po-
litical scientists, and a future Supreme Court Justice by the name of William Howard Taft de-
manded judicial intervention to prevent Congress from ever again weaving obstructions around 
the President. This Lost Cause dogma became Supreme Court doctrine in Myers v. United States. 
Authored by Chief Justice Taft, the opinion was the first to condemn legislation for violating an 
implied legal limit on Congress’s power to structure the executive branch. It is today at the heart 
of an ongoing separation-of-powers counterrevolution. 
 That counterrevolution has obscured, and eclipsed, a more normatively compelling concep-
tion of the separation of powers—one that locates in representative institutions the authority to 
constitute the separation of powers by statute. This “republican” conception accepts as authorita-
tive the decision of the political branches as to whether a bill validly exercises the Necessary and 
Proper Clause to carry into execution the powers and interrelationships of Congress, the President, 
and the executive branch. Where the juristocratic separation of powers undermines both the legal 
legitimacy of the Court and the democratic legitimacy of the political branches, the republican 
separation of powers sustains an inherently provisional constitutional order—one grounded in 
deliberation, political compromise, and statecraft. 
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introduction 

Modern separation-of-powers law is premised on a misunderstanding of 
what the separation of powers is. Today, judges and lawyers from across the po-
litical spectrum take for granted that the U.S. Constitution imposes unwritten 
but judicially enforceable limits on the power of one branch of government to 
interfere with the others. Even when the legislative and executive branches agree 
on what the separation of powers should look like—as when Congress and the 
President enact a statute that regulates how the executive branch should oper-
ate—members of the judicial branch have assumed the responsibility to invali-
date such agreements if they conflict with a court’s interpretation of each branch’s 
implied constitutional prerogatives. Debates over the separation of powers have 
become debates over which lawyerly method courts should use to establish the 
Constitution’s true limits.1 Although participants disagree on whether these lim-
its should be defined formally or functionally,2 or with reference to original pub-
lic meaning,3 liquidation,4 or the gloss of historical practice,5 they agree that it is 

 

1. See, e.g., John F. Manning, Separation of Powers as Ordinary Interpretation, 124 HARV. L. REV. 
1939, 1950-71 (2011) (discussing methodological debates about how courts should decide sep-
aration-of-powers questions); see also JONATHAN GIENAPP, THE SECOND CREATION: FIXING 
THE AMERICAN CONSTITUTION IN THE FOUNDING ERA 326 (2018) (arguing that the idea of the 
Constitution “as a written, discrete, inert, historically conceived object . . . enforced by 
judges”—though invented and historically contingent—has become “a shared conception of 
the Constitution’s constitution”); cf. JUDITH N. SHKLAR, LEGALISM: LAW, MORALS, AND POLIT-
ICAL TRIALS 10 (1986) (“[T]he structuring of all possible human relations into the form of 
claims and counterclaims under established rules, and the belief that the rules are ‘there’—
these combine to make up legalism as a social outlook.”). 

2. Compare, e.g., Peter L. Strauss, The Place of Agencies in Government: Separation of Powers and 
the Fourth Branch, 84 COLUM. L. REV. 573, 597 (1984) (advancing a functional analysis of the 
separation of powers), with Gary Lawson, Territorial Governments and the Limits of Formalism, 
78 CALIF. L. REV. 853, 857-61 (1990) (explicating the formalist approach). See also Manning, 
supra note 1, at 2005-39 (eschewing the formalist-versus-functionalist dichotomy in favor of 
an approach that infers legal principles from the Constitution’s more specific structural 
clauses). 

3. See, e.g., Steven G. Calabresi & Saikrishna B. Prakash, The President’s Power to Execute the Laws, 
104 YALE L.J. 541, 551-56 (1994). 

4. See, e.g., William Baude, Constitutional Liquidation, 71 STAN. L. REV. 1, 49 (2019); Caleb Nel-
son, Originalism and Interpretive Conventions, 70 U. CHI. L. REV. 519, 549-53 (2003). 

5. See, e.g., Curtis A. Bradley & Neil S. Siegel, Historical Gloss, Madisonian Liquidation, and the 
Originalism Debate, 106 VA. L. REV. 1, 17-31 (2020); Curtis A. Bradley & Trevor W. Morrison, 
Historical Gloss and the Separation of Powers, 126 HARV. L. REV. 411, 417-30 (2012); see also David 
J. Barron & Martin S. Lederman, The Commander in Chief at the Lowest Ebb—A Constitutional 
History, 121 HARV. L. REV. 941, 946 (2008) (analyzing the limits of the President’s war-making 
authority in contravention of Congress through reference to historical practice). 
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the Supreme Court—using the instruments of legalism—that should decide 
them.6 

This juristocratic separation of powers is often taken as a natural or inherent 
feature of American constitutionalism. But it took control of the American im-
agination only in 1926, after centuries in which a profoundly different under-
standing of the separation of powers was dominant. When John Locke, the 
Baron de Montesquieu, and other European intellectuals first popularized the 
separation of the legislative, executive, and judicial powers, they described a sys-
tem in which each institution of government enforced its own prerogatives 
through political negotiation and statecraft.7 When American revolutionaries in-
corporated these insights into their first written constitutions, they drafted the 
blueprints for a republican separation of powers, anticipating that representative 
institutions would distill constitutional meaning and enforce constitutional lim-
its as part of the deliberation and compromise necessary to pass legislation.8 

 

6. The principal rebuttal, to date, has come from JESSE H. CHOPER, JUDICIAL REVIEW AND THE 

NATIONAL POLITICAL PROCESS: A FUNCTIONAL RECONSIDERATION OF THE ROLE OF THE SU-
PREME COURT (1980). See infra note 31 for further discussion of Professor Choper’s approach. 

7. See M. DE SECONDAT, BARON DE MONTESQUIEU, THE SPIRIT OF LAWS 215-16 (Thomas Nugent 
trans., London, J. Nourse & P. Vaillant 1750) (1748); see also Julian Davis Mortenson, Article II 
Vests the Executive Power, Not the Royal Prerogative, 119 COLUM. L. REV. 1169, 1226 n.230 (2019) 
(discussing seventeenth-century conflicts between the Crown and Parliament); M.J.C. VILE, 
CONSTITUTIONALISM AND THE SEPARATION OF POWERS 76-79 (2d ed. 1998) (describing simi-
lar conflicts in the eighteenth century). 

8. See, e.g., THE FEDERALIST NO. 51, at 322 (James Madison) (Clinton Rossiter ed., 1961) (“In 
republican government, the legislative authority necessarily predominates. The remedy for 
this inconveniency is to divide the legislature into different branches; and to render them, by 
different modes of election and different principles of action, as little connected with each 
other as the nature of their common functions and their common dependence on the society 
will admit.”). Like Madison, we use the term “republican” to emphasize the representative 
institutions that were once primarily responsible for defining the separation of powers. Cf. 
THE FEDERALIST NO. 10, at 80-81 (James Madison) (Clinton Rossiter ed., 1961) (defining a 
“republic” as a “government in which the scheme of representation takes place,” and the “re-
publican principle” as that “which enables the majority to defeat [a minority faction’s] sinister 
views by regular vote”); STEPHEN SKOWRONEK, JOHN A. DEARBORN & DESMOND KING, PHAN-

TOMS OF A BELEAGUERED REPUBLIC: THE DEEP STATE AND THE UNITARY EXECUTIVE 32-33 
(2021) (describing the public interest as “something distilled, not unilaterally declared” in a 
republic whose “division of responsibilities looks like a prod to cooperation”). 

   We recognize, of course, that the term has been used to describe a variety of conflicting per-
spectives in the history of political thought. Among American constitutional theorists, the 
term emerged in the 1980s and 1990s as part of a broader normative debate over whether the 
ideal relationship between the state and individuals was best characterized by a classical con-
ception of civic virtue or by a liberal conception of personal autonomy. See, e.g., CASS R. SUN-
STEIN, THE PARTIAL CONSTITUTION (1993); JOYCE APPLEBY, LIBERALISM AND REPUBLICANISM 

IN THE HISTORICAL IMAGINATION (1992); 1 BRUCE ACKERMAN, WE THE PEOPLE: FOUNDATIONS 
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While these republican thinkers never settled on a single version of the separa-
tion of powers, they viewed separating governmental responsibilities among dif-
ferent institutions as a strategy for developing a rule of law that, consistent with 
political equality, could prevent domination by any individual or group—be it a 
monarch or a tribunal.9 

“Public opinion sets bounds to every government, and is the real sovereign 
in every free one,” James Madison wrote during the Constitution’s opening dec-
ade, as he and other politicians determined for themselves whether new institu-
tions of government were necessary and proper to carry into execution the brief 
document’s indeterminate guidelines.10 Even after Marbury v. Madison,11 when 
the Supreme Court emphatically declared that it would decline to enforce stat-
utes that conflicted with its interpretation of the Constitution, the Court spent 
the next century deferring to Congress and the President’s judgment about what 
the relationship between the Executive and Congress should legally entail.12 

This republican understanding of the separation of powers was so pervasive 
that Congress eventually rejected the idea that the constitutionality of an enacted 
statute could be challenged for violating the separation of powers. After the Civil 
War, as supermajorities in Congress attempted to reconstruct the South into a 
racially egalitarian democracy, they also enacted statutes to prevent a hostile 
President from interfering with their policies. When President Andrew Johnson 
violated one of these statutes for the asserted purpose of bringing an alleged 
breach of the separation of powers to the Supreme Court’s attention, Congress 
impeached and nearly convicted him of violating his constitutional duty to take 
care that the laws be faithfully executed.13 Observers who opposed the impeach-

 

(1991); Frank Michelman, Law’s Republic, 97 YALE L.J. 1493 (1988); Cass R. Sunstein, Beyond 
the Republican Revival, 97 YALE L.J. 1539 (1988); Frank I. Michelman, Foreword: Traces of Self-
Government, 100 HARV. L. REV. 4 (1986). The term also has been used by proponents of a 
normative political theory premised on eliminating public and private forms of arbitrary dom-
ination. See, e.g., PHILIP PETTIT, ON THE PEOPLE’S TERMS: A REPUBLICAN THEORY AND MODEL 

OF DEMOCRACY (2012); Frank Lovett, Domination and Distributive Justice, 71 J. POL. 817 (2009); 
Quentin Skinner, Freedom as the Absence of Arbitrary Power, in REPUBLICANISM AND POLITICAL 
THEORY 83 (Cécile Laborde & John Maynor eds., 2008); see also RICHARD BELLAMY, POLITICAL 

CONSTITUTIONALISM: A REPUBLICAN DEFENCE OF THE CONSTITUTIONALITY OF DEMOCRACY 
(2007). It is this latter tradition of nondomination that we build upon. 

9. See infra Section I.A. 
10. James Madison, For the National Gazette (Dec. 19, 1791), in FOUNDERS ONLINE, NAT’L AR-

CHIVES, https://founders.archives.gov/documents/Madison/01-14-02-0145 [https://perma
.cc/69FP-7WVZ]; see GIENAPP, supra note 1, at 114-16, 164-201. 

11. 5 U.S. (1 Cranch) 137 (1803). 
12. See infra Section I.B. 
13. See infra Section II.A. 

https://founders.archives.gov/documents/Madison/01-14-02-0145
https://perma.cc/69FP-7WVZ
https://perma.cc/69FP-7WVZ
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ment on partisan grounds nevertheless also rejected Johnson’s claim that a Pres-
ident could decline to “execute the laws passed over his veto upon matters which 
in his opinion touch his executive prerogatives.”14 His argument struck many 
Americans as resonant of a power to dispense with statutes once claimed by the 
English Crown—a power that had long been repudiated as tyrannical.15 

But Reconstruction gave way to a “counter-revolution”: one that overturned 
not only Congress’s civil-rights legislation but also its decades-long claim of in-
terpretative supremacy.16 In the 1870s, an ascendent white South violently re-
turned to power in Washington, determined to end Reconstruction and prevent 
it from reoccurring. Where members of earlier Congresses had argued that fed-
eralism and the separation of powers were both indeterminate ideas subject to 
statutory amendment, this new generation of politicians, historians, political sci-
entists, and judges argued that the antebellum constitutional order had been 
permanently settled by the Constitution’s text and early precedent. From this 
new generation’s perspective, it was appropriate for President Madison’s First 
Congress to determine which institutional arrangements were necessary and 
proper to run the American government, but it was blasphemous for the Recon-
struction Congress to reconceive those arrangements. Even worse, the Recon-
struction Congress’s tyrannical goal of establishing “congressional supremacy in 
the conquered South” was only narrowly avoided.17 President Johnson was soon 
remembered as a tragic hero who would have prevented Congress’s unconstitu-
tional conduct if not for “the meshes which Congress was so mercilessly weaving 
about him.”18 

The lesson one law professor drew from this revisionist history was that the 
Constitution’s abstract words revealed an objective and precise separation of 

 

14. JOHN WILLIAM BURGESS, RECONSTRUCTION AND THE CONSTITUTION, 1866-1876, at 183 
(1902). See generally infra Section II.A (discussing conflicts between President Johnson and 
Congress). 

15. See infra Section II.A. 
16. See W.E.B. DU BOIS, BLACK RECONSTRUCTION IN AMERICA 667, 690-91 (1935) (discussing the 

role of the Supreme Court in the “counter-revolution of 1876”); see also LARRY D. KRAMER, 
THE PEOPLE THEMSELVES: POPULAR CONSTITUTIONALISM AND JUDICIAL REVIEW 215 (2004) 
(“Lawyers, judges, and legal scholars have too often assumed that the Court’s supremacy 
somehow passed without challenge in this period—a historical blind spot . . . . But statements 
about the judiciary’s place in the constitutional system, especially those of the Justices them-
selves, must be seen for what they were: partisan claims in contested territory.”). 

17. WILLIAM ARCHIBALD DUNNING, RECONSTRUCTION: POLITICAL AND ECONOMIC 86-89, 93 
(1907) [hereinafter DUNNING, RECONSTRUCTION]; see also WILLIAM ARCHIBALD DUNNING, 
ESSAYS ON THE CIVIL WAR AND RECONSTRUCTION AND RELATED TOPICS 254 (1898) [hereinaf-
ter DUNNING, ESSAYS] (describing the determination of President Johnson to “sustain the 
[C]onstitution” against the “radicals in Congress”). 

18. DUNNING, ESSAYS, supra note 17, at 261. 
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powers that public opinion and presidential vetoes had proved incapable of en-
forcing. Steeped in Lost Cause historiography, then-Professor William Howard 
Taft wrote that only federal judges could effectively determine when a statute 
impermissibly constrained the presidency—a task he thought “d[id] not involve 
politics at all or anything like legislative discretion.”19 When he joined the Su-
preme Court as Chief Justice in 1921, Taft turned this Lost Cause dogma into 
Supreme Court doctrine. In the 1926 decision of Myers v. United States,20 the 
Court declared the Reconstruction Congress’s actions unconstitutional—the first 
time it had ever limited Congress’s power to structure the executive branch.21 
The Court also authorized future presidents to violate similar statutes, an ongo-
ing practice that members of the Court, academia, and the executive branch have 
continued to condone a century later.22 

In this Article, we argue that Taft’s ongoing counterrevolution is misguided. 
Rather than treat the separation of powers as a legal principle of interbranch en-
titlements secured by judicial enforcement, we contend that the separation of 
powers is a contingent political practice reflecting the policy needs, governance 
ideas, and political struggles of the moment. This fundamentally unsettled con-
stitutional framework is not a problem for constitutional law to solve. It is a cen-
tral normative feature of American constitutional government. A provisional 
constitutional structure, comprised of statutes, advances the normative values of 
nondomination, the rule of law, and political equality—that is, the values under-
lying the republican separation of powers.23 The juristocratic counterrevolution, 
by design and in its effects, undermines each of these values. 

As a principle of constitutional governance, the separation of powers is his-
torically contingent, institutionally arbitrary, and inherently provisional.24 It 
comprises a set of broad, vague, conflicting, and contested political ideas (thinly 

 

19. WILLIAM HOWARD TAFT, POPULAR GOVERNMENT: ITS ESSENCE, ITS PERMANENCE AND ITS PER-

ILS 167 (1913). 
20. 272 U.S. 52 (1926). 
21. Id. at 163-64, 176. 
22. See, e.g., Statutory Restrictions on the PLO’s Wash. Off., 42 Op. O.L.C. 1, 8 (2018), https://

www.justice.gov/sites/default/files/opinions/attachments/2021/01/19/2018-09-11-plo-of-
fice.pdf [https://perma.cc/YD9C-R69U] (relying on Zivotofsky ex rel. Zivotofsky v. Kerry 
(Zivotofsky II), 576 U.S. 1, 29 (2015), to conclude that existing federal statutes could not con-
stitutionally restrict the President’s power to allow foreign diplomats to maintain offices in 
Washington, D.C.). 

23. We define and elaborate these values in Section I.A. 
24. Cf. Daphna Renan, Presidential Norms and Article II, 131 HARV. L. REV. 2187, 2270 (2018) (ar-

guing that structural norms reveal the provisionality of constitutional design); Ashraf Ahmed, 
A Theory of Constitutional Norms, 120 MICH. L. REV. (forthcoming 2022) (manuscript at 4) 

(arguing that constitutional norms are “normative, contingent, and arbitrary practices” im-
plementing constitutional principles). 

www.justice.gov/sites/default/files/opinions/attachments/2021/01/19/2018-09-11-plo-office.
www.justice.gov/sites/default/files/opinions/attachments/2021/01/19/2018-09-11-plo-office.
www.justice.gov/sites/default/files/opinions/attachments/2021/01/19/2018-09-11-plo-office.
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connected to sparse and ambiguous constitutional text) and a set of overlapping, 
interacting institutions that participate in the messy work of national govern-
ance.25 There is no essential or immutable separation of powers. 

Statutes on this account are foundational to the design of constitutional gov-
ernment, but not because statutes comprise evidence of some settled constitu-
tional meaning or interbranch acquiescence. Rather, legislation constitutes the 
separation of powers; it offers a durable, though not immutable, means of state-
building. 

Presidents and members of Congress have long disagreed with one another 
about whether a particular bill is consistent with the Constitution’s separation of 
powers—disagreement reflected in the broader polity, and on the Court. We also 
believe, as do most, that some readings of the Constitution are better than oth-
ers. But the republican separation of powers relies on representative institutions 
using political negotiation, statecraft, and the check of public opinion to decide 
which reading of the Constitution’s abstract commitments to build upon.26 It 
rejects a juristocratic process by which five jurists who disagree with Congress 
and the President about which reading of the Constitution’s unfinished blueprint 
is best can invalidate all institutional arrangements that reflect an alternative, yet 
still plausible, interpretation. 

To be sure, the Constitution uses some explicit language to lay out the terms 
of engagement between Congress and the President. Article II, for example, 
guarantees the President’s power “to grant Reprieves and Pardons.”27 But even 
these explicit rules are remarkably underdetermined. The Constitution does not 
specify whether other institutions beyond the President may also grant amnesty, 
nor does it specify whether a President may sign a statute imposing time, place, 
and manner restrictions on how the pardon power may be exercised. Instead, as 
Dean John Manning writes in his rejection of a “freestanding separation of pow-
ers doctrine,”28 the Constitution’s Necessary and Proper Clause gives Congress 
broad authority to “compose the government” by enacting legislation that pre-
scribes not only its own powers but also the powers of the other branches.29 De-

 

25. See, e.g., M. Elizabeth Magill, Beyond Powers and Branches in Separation of Powers Law, 150 U. 
PA. L. REV. 603, 649 (2001); Strauss, supra note 2, at 581, 604. 

26. Cf. WILLIAM N. ESKRIDGE JR. & JOHN FEREJOHN, A REPUBLIC OF STATUTES: THE NEW AMERI-

CAN CONSTITUTION 6-7 (2010) (describing how statutes have transformed the American con-
stitutional system over time). 

27. U.S. CONST. art. II, § 2, cl. 1. 
28. Manning, supra note 1, at 1944. 
29. Id. at 2005. 
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spite the Constitution’s writtenness, therefore, readers “have no basis for dis-
placing Congress’s default authority” merely by showing that a statute regulates 
another branch’s powers.30 

Our account of the separation of powers—which we call the republican sepa-
ration of powers in contrast with the juristocratic separation of powers—argues that 
Congress and the President, working through the interbranch legislative pro-
cess, should decide whether any particular institutional arrangement is compat-
ible with the Constitution’s separation of powers. That is, it is for the representa-
tive branches to decide whether a bill validly exercises the Necessary and Proper 
Clause to carry into execution the powers and interrelationships of Congress, the 
President, and the executive branch.31 When the Supreme Court confronts a 
statute that allegedly violates the separation of powers, the normative values un-
derlying the republican separation of powers suggest that the Court should defer 
to the judgment of the representative branches about what the Necessary and 
Proper Clause tolerates. We are aware of no statutory design, enacted to date, 
that we think would violate this standard. Our argument thus repudiates the 
separation-of-powers counterrevolution, and the demise of the many statutes 
that it has laid to waste. 

In arguing that the separation of powers is a political principle that should 
be realized through the political process of lawmaking, not judicial review, we 
recognize that our current moment of hyperpartisanship and antidemocratic 
politics might prompt unease. A central problem of American political polariza-
tion, however, is the inability to act collectively, despite pressing social problems 
and public concerns. A constitutional doctrine oriented to striking down those 
legislative compromises that do materialize, merely because they depart from 

 

30. Id. Although we agree with this observation, we part ways with Dean Manning’s efforts to 
discern such a separation-of-powers principle in the Constitution’s more specific textual pro-
visions—an approach that we argue simply shifts the normative and jurisprudential problems 
to a different interpretive step. See infra Section III.A. 

31. In developing this argument, we share some of Professor Jesse Choper’s premises about the 
national political process as a safeguard of the separation of powers. See CHOPER, supra note 
6, at 260-379 (1980); cf. Herbert Wechsler, The Political Safeguards of Federalism: The Role of 
the States in the Composition and Selection of the National Government, 54 COLUM. L. REV. 543, 
560 (1954) (arguing that it is Congress, and not the Supreme Court, that is “vested with the 
ultimate authority for managing our federalism”). But we part ways with Choper’s normative 
structure and its prescriptive implications. Perhaps because of the examples that motivated 
his theory, Choper did not focus on the role of statutes in comprising the separation of powers, 
and his argument that courts should abstain, under the political-question doctrine, from in-
terfering with executive-congressional relations would protect presidential dispensation in 
many contexts. Our approach centers the normative significance of statutes in constituting 
provisional constitutional meaning and the problem of presidential dispensation, see infra Sec-
tion IV.A, and, accordingly, it defends a role for courts in the enforcement of the separation-
of-powers compromises reflected in statutes, see infra Section IV.B. 
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one (or five) jurist’s contested idea of a more desirable interinstitutional tem-
plate, is a doctrine that inhibits those rare moments of effective self-rule. 

This casts a different light on Justice Frankfurter’s familiar observation that 
“[t]he process of Constitutional adjudication does not thrive on conjuring up 
horrible possibilities that never happen in the real world and devising doctrines 
sufficiently comprehensive in detail to cover the remotest contingency.”32 It is 
not just that a legal doctrine designed to cover these “remotest contingencies” 
unduly inhibits those innovations in governance that enable the state to meet 
contemporary problems and changing normative commitments. It is also that 
such an approach to constitutional adjudication misperceives the features of gov-
ernance that sustain a working constitutional government. We thus orient our 
prescription of broad judicial deference around characteristics of provisionality, 
political compromise, and statecraft—qualities vital to structuring, and sustain-
ing, a republic constituted by statutes. 

The Article aims to reconstruct the republican separation of powers in the 
American constitutional imagination—not because it came first but because we 
think it is more normatively compelling. Part I elucidates the republican concep-
tion in early constitutional theory and practice. Part II documents the juristo-
cratic counterrevolution and offers a historical explanation of its doctrinal and 
cultural ascendance. The anti-Reconstruction roots of the juristocratic separa-
tion of powers reveals the contingency of its current form. Once put in historical 
context as a twentieth-century phenomenon, as opposed to an eighteenth-cen-
tury branch of Madisonian thought, we can ask whether there is anything in how 
it is currently applied that should make us want to preserve it. 

Part III takes up that question. It deconstructs the analytical features of the 
juristocratic separation of powers and their implications for the values of political 
equality, nondomination, and the rule of law. The juristocratic conception rests 
on a set of (incompatible) arguments about presidential dispensation. Each is 
flawed on its own terms, and, moreover, the Constitution supplies no principle 
for how to choose among them. Instead, the juristocratic separation of powers 
relies on historical practice—not to contextualize the political development of 
the state but to produce myths about its fixed character. Ultimately, then, the 
juristocratic separation of powers makes the discretion of five Justices supreme 
over institutions that better represent political equality. Judicial domination in-
hibits the statutory design of the state and makes government less answerable to 
the people. It also makes it more difficult to hold the President accountable under 
the law. 

 

32. New York v. United States, 326 U.S. 572, 583 (1946) (plurality opinion). 
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Political morality and the norms that comprise it are fundamental features of 
American constitutional democracy.33 The concern, however, is that our current 
separation of powers does more to undermine than to promote them. The sepa-
ration-of-powers counterrevolution is the story of a mythic constitutional pres-
idency increasingly emboldening individual incumbents to defy statutory enact-
ments, finding legitimation and vindication through an ever more politicized 
judiciary. Perhaps counterintuitively, the legalistic turn has resulted in both ju-
ristocracy and a “more than kingly” Executive.34 Part IV charts a doctrinal path 
back to the republican separation of powers and investigates, through a few case 
studies, what its recovery would mean in practice. 

i .  the republican separation of powers  

There is no “single canonical version” of the separation of powers.35 Since 
the seventeenth century, the term has been used to describe a loosely intercon-
nected bundle of political ideas, including the diffusion of power, the articulation 
of functions, and checks and balances.36 This bundle of ideas has always over-
lapped and coexisted somewhat amorphously with other political commit-
ments—for example, “mixed government” in early English history or repre-
sentative democracy in the new American republic.37 The purposes underlying 
the separation of powers are equally sprawling and contradictory, ranging from 
promoting efficacy and ensuring political accountability to providing for impar-
tial administration and advancing lawmaking in the public interest.38 From its 

 

33. See Renan, supra note 24, at 2197-2202. 

34. 2 TRIAL OF ANDREW JOHNSON, PRESIDENT OF THE UNITED STATES, BEFORE THE SENATE OF THE 

UNITED STATES, ON IMPEACHMENT BY THE HOUSE OF REPRESENTATIVES FOR HIGH CRIMES AND 
MISDEMEANORS 427 (Washington, Gov’t Printing Off. 1868) [hereinafter TRIAL OF ANDREW 

JOHNSON]. 
35. Manning, supra note 1, at 1993; see also W.B. GWYN, THE MEANING OF THE SEPARATION OF 

POWERS 128 (1965) (“[S]eparation of powers theorists—and even the same theorist at differ-
ent times—have not been agreed about the institutional arrangements which satisfy the re-
quirements of the doctrine . . . .”); VILE, supra note 7, at 2 (“The ‘doctrine of the separation of 
powers’ is by no means a simple and immediately recognizable, unambiguous set of con-
cepts.”). 

36. See, e.g., M. Elizabeth Magill, The Real Separation in Separation of Powers Law, 86 VA. L. REV. 
1127, 1132-33 (2000); VILE, supra note 7, at 13; Jeremy Waldron, Separation of Powers in Thought 
and Practice, 54 B.C. L. REV. 433, 438 (2013); see also GWYN, supra note 35, at 3 (contending that 
many commentators improperly conflate the doctrines of the separation of powers and checks 
and balances, “frequently suggesting that the two doctrines are identical”). 

37. See VILE, supra note 7, at 2. See generally id. at 131-92 (describing the development of the sepa-
ration-of-powers concept in early America). 

38. See GWYN, supra note 35, at 127-28. 
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inception, theorists disagreed on the nature of the functions at issue, the qualities 
of separateness that mattered, and the institutional mechanisms through which 
its objectives should be maintained.39 

Despite these disagreements, the theories underlying the separation of pow-
ers can be divided between two traditions that advance competing sets of nor-
mative values. On one side is a republican tradition, first advanced in the seven-
teenth century, whose adherents promoted the separation of powers as a strategy 
for achieving liberty from arbitrary rule. English natural-rights theorists such as 
John Locke and William Blackstone, French egalitarians such as Jean-Jacques 
Rousseau and the Marquis de Condorcet, and the most influential supporter of 
the separation of powers, the Baron de Montesquieu, all agreed that liberty re-
quired living in a state in which everyone was bound by the same fundamental 
rules that were negotiated and amended to accord with the consent of the gov-
erned.40 In particular, these republicans defined liberty as nondomination, or free-
dom from a situation in which an inferior’s decisions are constrained without 
reciprocation by a superior’s discretion.41 Analogizing a ruling tyrant to a slave 
master, they argued that the only way for anyone to be free from domination was 
to eliminate distinctions between the rulers and the ruled, subjecting rulers to 
the same rule of law that governed everyone else: “the view of the majority.”42 
More significantly, in order for this rule of law to be free from domination—and 
not imposed by a superior’s will—some republicans urged that laws must be de-
veloped under conditions of political equality, allowing “each individual to make 
an equal contribution to the expression of [the] majority view.”43 Although re-
publican theorists never settled on a single version of the separation of powers, 
what united their efforts was the sense that dividing governmental responsibili-
ties among different institutions was a strategy consistent with political equality 
for developing a rule of law that could prevent domination by a single person or 
group. 

This republican separation of powers was once dominant in the United 
States. But it has been subtly replaced since the early twentieth century by a com-
peting juristocratic tradition, whose adherents have promoted the separation of 

 

39. For example, Locke’s influential classification of powers into legislative, executive, and feder-
ative ignored the judiciary entirely. See JOHN LOCKE, TWO TREATISES OF GOVERNMENT 365, 
366-68 (London, A. Churchill 1690). By contrast, Blackstone emphasized a distinct judicial 
branch of government. 1 WILLIAM BLACKSTONE, COMMENTARIES *260. 

40. See infra notes 44-68 and accompanying text. 
41. See PHILIP PETTIT, REPUBLICANISM 51-79 (1997); QUENTIN SKINNER, LIBERTY BEFORE LIBER-

ALISM 36-57 (1998); VILE, supra note 7, at 63-75, 111-15, 193-99, 210-13. 
42. NICOLAS DE CONDORCET, On Freedom, in CONDORCET: POLITICAL WRITINGS 181, 184-85 (Ste-

ven Lukes & Nadia Urbinati eds., 2012). 
43. Id. at 184. 
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powers not as a method of achieving nondomination and political equality, but 
as a counterrevolutionary strategy for limiting legislative power. Before describ-
ing the origins of the juristocratic separation of powers in the wake of the Civil 
War, we begin with a simplified sketch of the normative values underlying the 
republican separation of powers as it developed in early English theory and 
eighteenth-century American practice. 

A. The Theory of the Separation of Powers in England 

1. Nondomination 

When the French judge, the Baron de Montesquieu, surveyed the world’s 
governments in his 1748 treatise The Spirit of Laws, he described “the Constitu-
tion of England” as the ideal form of government because it was the only one 
designed to promote “political liberty.”44 Like other republicans of his era, Mon-
tesquieu defined liberty as the freedom of individuals to do “whatever the laws 
permit” with “a tranquility of mind, arising from the opinion each person has of 
his safety.”45 This sort of republican liberty was distinct from the negative free-
dom from active interference by a superior.46 It was also distinct from the posi-
tive freedom to take whatever actions a person wanted regardless of their cir-
cumstances.47 Rather, republican liberty referred to the freedom to make choices 
without being dependent on the arbitrary discretion of another.48 Republicans 
such as Montesquieu recognized that if a person’s freedom to act was dominated 
by the uncontrolled will of another person, their choices would be constrained 
even if the other person declined to interfere. Even the friendliest and least in-
trusive slave master could always change their mind and exercise their reserve 
power over anyone they enslaved.49 

To Montesquieu, England’s “constitution”—the unwritten arrangement of 
statutes, customs, and institutions that constitute England’s fundamental law—
effectively mitigated the possibility that a ruler could dominate everyone else. It 
was the product of centuries of contestation against concentrated power. In 1215, 
English landowners forced King John to sign a charter, Magna Carta, that pro-

 

44. See MONTESQUIEU, supra note 7, at 214-16 (emphasis omitted). 
45. Id. at 214, 216. 

46. PETTIT, supra note 41, at 51-79; SKINNER, supra note 41, at 36-57. 
47. See sources cited supra note 46. 
48. See sources cited supra note 46. 
49. PETTIT, supra note 41, at 57. 
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hibited the Crown from levying “aid” or other specified taxes without “the gen-
eral consent of the realm.”50 Despite this pledge, kings and queens spent the next 
four centuries resisting the need to assemble “parliaments” of the realm to re-
quest additional taxes, while representatives of the realm extracted additional 
concessions from the Crown by withholding their consent for new taxes until 
the Crown agreed to redress specified grievances.51 Eventually, this informal 
practice of negotiation settled into a formal practice of lawmaking through which 
the House of Commons and House of Lords proposed legislation to which the 
Crown could assent. The Crown, meanwhile, continued to assert for itself a 
“royal prerogative”: a grab bag of residual powers that included the power to 
enact some legislation and to appoint and dismiss the ministers and judges re-
sponsible for enforcing the law.52 

By the time Montesquieu reviewed England’s constitution in 1748, Parlia-
ment had twice attempted to define the scope of the Crown’s prerogatives by 
statute. In the 1640s, Parliament and the Crown fought a series of civil wars over 
Parliament’s position that “the King hath no prerogative, but that which the law 
of the land allows him.”53 Although King Charles II ultimately ascended to a re-
stored Crown in 1660, Parliament’s victories on the battlefield forced the Crown 
to acknowledge the supremacy of enacted statutes.54 Yet within two decades of 
the restoration, James II declared that he would not always abide by statutory 
compromises that his predecessors had reached if such statutes interfered with 
his ability to exercise his core traditional powers.55 Parliament formally repudi-
ated James II’s position in 1688, declaring that “the pretended Power of Dispens-
ing with Laws or the Execution of Laws by Regall Authoritie . . . is illegall.”56 
Leading a so-called “Glorious Revolution” that deposed the Crown for the sec-
ond time in fifty years, Parliament invited a new set of monarchs to take the 
 

50. Magna Carta, ch. 12, 14 (1215); see ROBERT TOMBS, THE ENGLISH AND THEIR HISTORY 71-73 
(2014). 

51. See TOMBS, supra note 50, at 80-81; F.W. MAITLAND, THE CONSTITUTIONAL HISTORY OF ENG-

LAND 179-84 (1908). 
52. See MAITLAND, supra note 51, at 422. 
53. The Case of Proclamations (1610) 77 Eng. Rep. 1352 (KB); see TOMBS, supra note 50, at 210, 

220-42; RICHARD CUST, THE FORCED LOAN AND ENGLISH POLITICS 334-37 (1987); MAITLAND, 
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REVOLUTION (2009) (surveying the reign of James II and England’s Glorious Revolution). 
56. Bill of Rights 1688, 1 W. & M. sess. 2 c. 2. 
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throne on the condition that they assent to this restriction in a statute that be-
came known as the Bill of Rights.57 

To Montesquieu, the constitution that followed the Glorious Revolution se-
cured liberty because the need for statutory compromises prohibited either Par-
liament or the Crown from unilaterally persecuting political opponents.58 “To 
prevent the abuse of power, ‘tis necessary that by the very disposition of things 
power should be a check to power,” he wrote.59 He explained that England allo-
cated among its governing institutions “three sorts of power: the legislative; the 
executive in respect to things dependent on the law of nations; and the executive, 
in regard to things that depend on the civil law.”60 (He sometimes called this 
third power “the judiciary power.”61) Although all governments exercised the 
same three powers, Montesquieu observed, most governments concentrated all 
three powers in the same institution.62 England, by contrast, split powers among 
different institutions, giving each institution sufficient political leverage to keep 
any other institution from persecuting law-abiding people. To prevent the legis-
lature from “arrogat[ing] to itself what authority it pleased,” England’s constitu-
tion gave the Crown “a share in the legislature for the support of his own pre-
rogative . . . [:] the power of refusing laws.”63 To counterbalance the executive, 
Parliament could propose legislation regulating what executive officials could do, 
or, on its own, “examin[e] in what manner its laws have been executed,” and 
punish executive officials who abused their power.64 Magistrates and juries could 
enforce Parliament’s legislation only in “a form and manner prescribed by law.”65 
And if these inferior courts proved abusive or insufficiently independent, Eng-
land’s highest judicial body—the upper house of Parliament—could review their 
legal conclusions and try particularly intimidating defendants in a court of im-
peachment.66 

Montesquieu regarded the separation of powers as dynamic, the conse-
quence of negotiation between the legislature and the executive that turned on 
their roles in the lawmaking process. In fact, he never used the phrase “separa-
tion of powers” in his work, nor did he call for the three powers he described to 
 

57. Id. 
58. MONTESQUIEU, supra note 7, at 215-16. 

59. Id. at 214. 
60. Id. at 215-16. 
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63. Id. at 216-18, 224, 227. 
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be legally separated from one another. Indeed, as one close reader later wrote, it 
would be impossible for competing political departments to protect liberty “un-
less these departments be so far connected and blended as to give to each a con-
stitutional control over the others.”67 The legislature’s power to control the exec-
utive by statute and investigation—and the executive’s power to control the 
legislature by veto—forced members of both institutions to negotiate as states-
men accounting for the public good rather than as lawyers attempting to enforce 
“parchment barriers.”68 

2. Rule of Law 

For Montesquieu and other theorists of the separation of powers in England, 
the mechanism that actually prevented one person from arbitrarily dominating 
another was the rule of law. As Montesquieu wrote, republican liberty was the 
freedom from domination to do “whatever the laws permit”—not the freedom 
from all unwanted legal restraints.69 The ultimate source of the rule of law in 
England was the many statutes agreed upon by Parliament and the Crown. Alt-
hough the Commons, the Lords, and the Crown all had the power to veto unfa-
vorable bills to sustain their existing prerogatives, once they assented to a statute, 
they effectively offered their “consent” to new legal restraints that would last un-
til the statute was repealed or amended.70 

The binding nature of this statute-based rule of law became clear during the 
two occasions in the seventeenth century when the Crown maintained that it 
possessed a “dispensation” power to ignore or dispense with statutes that it con-
sidered unconstitutional.71 In 1648, for instance, a barrister named Charles Dal-
lison even offered a comprehensive defense of this idea to explain why he fought 
in the English Civil Wars on behalf of Charles I.72 From Dallison’s perspective, 
there were some prerogatives that were “so inseperably annexed to the Crowne, 

 

67. THE FEDERALIST NO. 48, at 308 (James Madison) (Clinton Rossiter ed., 1961); see also THE 

FEDERALIST NO. 47, at 302 (James Madison) (Clinton Rossiter ed., 1961) (writing that Mon-
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as that they cannot be severed by Act of Parliament.”73 When a statute inhibited 
the Crown’s capacity to govern, Dallison argued that the Crown could act “con-
trary to the expresse words of that Statute” with the expectation that judges 
would “determine which Acts of Parliament are binding, and which void.”74 He 
argued, in other words, that the Crown could dispense with unconstitutional 
laws that had snuck past a veto, leaving it to the judiciary to enforce the line 
separating the legislative and executive powers. Forty years later, James II re-
peated this reasoning as he rejected statutory compromises that his predecessors 
had reached if such statutes interfered with his ability to exercise his traditional 
core powers.75 

But the idea of an executive dispensation power backed by judicial review 
was so threatening to the rule of law that it contributed to the English Civil Wars 
in the 1640s and the Glorious Revolution in the 1680s—both of which ended 
with Parliament deposing the sitting monarch in part for violating existing stat-
utes.76 As John Locke argued in his 1689 Two Treatises of Government, royalist 
critics of statutory limits on the Crown “have a very wrong notion of Govern-
ment, [when they] say, that the People have incroach’d upon the Prerogative 
when they have got any part of it to be defined by positive Laws.”77 To the con-
trary, the reason the separation of powers was valuable was because it allowed 
Parliament and the people “to get Prerogative determin’d in those points wherein 
they found disadvantage from it,” preventing the Crown from dominating oth-
ers as an abusive tyrant.78 Contemporaries agreed that Parliament’s power to 
“abridge[]” the Crown’s prerogatives by statute ensured that “our Government 
may truly be called an Empire of Laws, and not of Men.”79 

Yet while Locke and other republicans thought “the Legislative is the su-
pream Power,” they did not think the power was itself unlimited by any rule of 
law.80 Locke observed that future monarchs could always defend their preroga-
tives by vetoing proposed legislation.81 In addition, the English constitution em-
powered the Crown to check Parliament and “mitigate the severity of the Law” 
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by pardoning people who violated it.82 Most importantly, Parliament was always 
checked “by a Law antecedent, and paramount to all positive Laws of Men”: the 
consent of the governed.83 For Locke, the history of England illustrated that abu-
sive power in any form could credibly be checked either by the veto power or by 
appeals to the public, whose right to revolt against authority it considered dom-
inating reserved “that ultimate Determination to themselves, which belongs to 
all Mankind, where there lies no Appeal on Earth.”84 

Notably, in assigning to the people and their representatives the power to 
determine whether the rule of law had been violated, Locke and other republi-
cans reserved little role for the judiciary. As Montesquieu wrote a few decades 
after Locke, the judicial power was “in some measure next to nothing.”85 Courts 
were, in his view, “no more than the mouth that pronounces the words of the 
law, mere passive beings, incapable of moderating either its force or rigor.”86 The 
English judge William Blackstone similarly observed in his Commentaries that 
the purpose of an independent judiciary was not to protect the executive from 
the legislature, but rather to protect ordinary people from potentially abusive 
prosecutors by requiring the prosecutor to persuade a popular jury that a de-
fendant deserved to be punished.87 In fact, Blackstone warned his readers that 
nothing was “more to be avoided” than a judiciary “joined with the executive,” 
because English history was full of claims, such as Dallison’s, that tried to use 
judicial opinions to build the Crown’s prerogative into a claim of absolute 
power.88 

3. Political Equality 

The rule of law promoted by republican theorists of the separation of powers 
was not just any law, but laws proposed and adopted with the consent of the 
governed. As Locke argued in Two Treatises of Government, the supreme source 
of law in any society was not the Crown, but the people.89 Imagining a mythical 
state of nature in which all governments were formed by people entering into 
social contracts with one another, Locke argued that the “Power of making Laws” 
was “a delegated Power from the People” that the people alone could determine 
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how to exercise.90 In Locke’s view, when a king or any other institution tried to 
check a legislature by disregarding the enacted will of the people, the king was 
effectively in “Rebellion,” guilty of taking away “this decisive power, which no 
Body can have but by the appointment and consent of the People.”91 

Yet republican theorists were well aware that few laws are adopted unani-
mously; any theory of government that relied on “public opinion” as the source 
of law needed some explanation for why laws were not inherently dominating 
when they constrained people who disagreed with them.92 The answer reached 
by the eighteenth-century republican Marquis de Condorcet was that once an 
individual consents to enter society, laws are not dominating when “the view of 
the majority” governs and “each individual [can] make an equal contribution to 
the expression of [the] majority view.”93 He and other republicans believed that 
if everyone in a community is treated as a political equal with the same limited 
power to make and apply the law, then everyone can protect themselves from 
abusive legislation by expressing their opposition, declining to enforce the laws 
as jurors, and seeking to change the laws by forming new majority coalitions.94 
As Jean-Jacques Rousseau recognized, disagreement over even fundamental laws 
was inevitable, which was why, for political equality to effectively protect liberty, 
a nation must always be “at liberty to change even the best laws, when it 
pleases.”95 

One consequence of this republican perspective on political equality was an 
embrace of the provisional nature of the English separation of powers, which 
could always be amended by statute. As Thomas Paine wrote in his 1791 Rights 
of Man, “[t]here never did, there never will, and there never can exist a parlia-
ment, or any description of men, or any generation of men, in any country, pos-
sessed of the right or the power of binding and controuling posterity to the ‘end 
of time.’”96 To argue that one generation could enact a fundamental law that could 
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permanently bind its successors would be to argue that one generation could 
enslave future generations—a claim incompatible with republican liberty.97 
Paine and other republicans did not reject the idea of a binding rule of law. But 
they maintained that “[a] law not repealed continues in force, not because it can-
not be repealed, but because it is not repealed; and the nonrepealing passes for 
consent.”98 

B. The Separation of Powers in Early American Practice 

The normative values underlying the separation of powers in eighteenth-
century England—a definition of freedom as nondomination, protected by a rule 
of law enacted by political equals—found fertile soil in the new American republic. 
Focusing on the practice of the separation of powers—or the means through 
which it characterizes constitutional government rather than limits it—casts 
early debates over the separation of powers in a new light. To illustrate the re-
publican separation of powers in practice, we briefly describe a debate in the First 
Congress over the President’s power to remove executive officers. We focus on 
this debate not only because it elucidates the ways in which Americans saw a 
provisional and politically enforced separation of powers as consistent with a 
written constitution, but also because this debate—later mythologized as the 
“Decision of 1789”99—becomes central to the juristocratic counterrevolution of 
the late nineteenth century. 

As recounted by others, the 1789 congressional debate concerned a bill to 
establish a new department of foreign affairs.100 An early iteration of the bill 
specified that the Secretary of Foreign Affairs would be “removable from office 
by the President of the United States.”101 But several members of the House ob-
jected that Congress should not give the President this unilateral power to fire 
an officer. Although the Constitution vested the “executive Power” in the Presi-
dent and empowered him to appoint principal officers “with the Advice and 
Consent of the Senate,”102 the Constitution did not state whether or how a Pres-
ident could remove such officers. Instead, it specified only that Congress could 
pass “necessary and proper” laws for carrying into execution the President’s 
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powers, and that the Senate could remove civil officers after impeachment by the 
House of Representatives.103 In light of the Senate’s role in confirming officers, 
the objecting representatives argued that Congress should allow the President to 
remove the Secretary of Foreign Affairs only with the Senate’s consent.104 

The objecting representatives inspired a range of arguments and constitu-
tional interpretations over the removal power. Some members argued that im-
peachment should be the only method by which an officer could be removed.105 
Others argued that the Constitution did not allocate the removal power, and 
therefore legislation could bestow the power on the President alone.106 Some 
reasoned that the power to remove an officer was incidental to the President’s 
power of appointment.107 And still others observed from the practice of states 
that many executives lacked the power of removal.108 

James Madison—who two years earlier had been a major participant in draft-
ing the Federal Constitution—spoke up in the middle of this debate. Treating 
the issue as a question of the separation of powers, Madison argued that the line 
separating the Senate from the President was not a legal question for which the 
House could wait “until the Judiciary is called upon to declare its meaning.”109 
He observed: 

There is not one Government on the face of the earth, so far as I recol-
lect, . . . in which provision is made for a particular authority to deter-
mine the limits of the constitutional division of power between the 
branches of the Government. In all systems there are points which must 
be adjusted by the departments themselves, to which no one of them is 
competent.110 

Madison thus encouraged his colleagues to consider the constitutionality of 
the bill as a question of choosing among several potential interpretations of the 
Constitution. If the Senate and President disagreed with the House’s own assess-
ment, they could each decide to veto the bill rather than pass it. As for the courts, 
Madison could not see “in what way this question could come before the 
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judges . . . .”111 Even if it could, he urged “that the decision may be made with 
the most advantage by the Legislature itself.”112 

Implementing this understanding of the legislature’s role as the primary in-
terpreter of the separation of powers, Madison urged his colleagues to adopt an 
interpretation that would protect the President’s autonomy. From Madison’s 
perspective, the best interpretation of the Constitution was one that vested all 
“executive” power in the President subject to the express qualifications of Article 
II.113 He therefore concluded that the House should not give the Senate a role in 
removing executive officers, but should instead protect the President’s ability to 
faithfully execute the laws that Congress passed.114 

Yet Madison’s point was not that the Constitution’s separation of powers for-
bade Congress from regulating the removal of officers.115 To the contrary: two 
weeks later, when the House considered the establishment of a treasury depart-
ment, Madison argued that Congress had the power to protect the tenure of cer-
tain financial officers from the will of the President. “Surely the Legislature have 
the right to limit the salary of any officer,” he said during this second debate.116 
“[I]f they have this, and the power of establishing offices at discretion, it can 
never be said that, by limiting the tenure of an office, we devise schemes for the 
overthrow of the executive department.”117 

Rather, Madison’s position was that the Constitution did not resolve all 
questions on its own, particularly when it came to drawing the boundary be-
tween Congress’s powers and the President’s powers.118 As Madison later elabo-
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rated, “[p]ublic opinion sets bounds to every Government, and is the real sov-
ereign in every free one.”119 The role of government was not merely to “obey[]” 
public opinion but also to “influenc[e]” it.120 Madison pointed to Great Britain, 
and emphasized how its distribution of powers had changed over time as public 
opinion shifted: “Those who ascribe the character of the British Government to 
the form alone in which its powers are distributed [and] counterpoised, forget 
the changes which its form has undergone.”121 Even some members of Congress 
who disagreed with Madison on the substantive requirements for removal em-
phasized the House’s responsibility to use legislation to construct the separation 
of powers.122 

Unable to reach consensus on the constitutional nature of the removal power 
and who should possess it, a narrow majority of the House ultimately approved 
language more obliquely describing how the department of foreign affairs would 
function—“whenever the said principal officer shall be removed from office by 
the President of the United States, or in any other case of vacancy”—language 
that, for some members, implied that the President could unilaterally remove 
executive officers.123 But when the bill reached the Senate, most senators 
strongly disagreed with this inference. After the first day of debate, the Senate 
appeared poised to amend the bill to require Senate approval before the Presi-
dent could remove executive officers—preserving what the senators regarded as 
their constitutional prerogative.124 

This debate worried Vice President John Adams. Nominally a member of 
both the executive branch and the legislative branch because of the Vice Presi-
dent’s role as president of the Senate, Adams thought the Constitution made the 
Senate too powerful.125 In private letters to senators during the 1789 debate, Ad-
ams argued that the Senate’s veto power over appointments, treaties, and war 
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“lessen[ed] the responsibility of the president” and could bring the entire gov-
ernment to a partisan standstill.126 Adams also unfavorably compared the quali-
fied veto the U.S. Constitution gave the President with the absolute veto the 
British Constitution gave the Crown.127 Because the President could be “over-
ruled” by a two-thirds vote of the House and Senate, Adams feared that Con-
gress might “attack his constitutional power” even if the President tried to “de-
fend himself, or the constitution, or the judicial power.”128 From Adams’s 
perspective, it was possible that “more than two thirds of the nation, the senate, 
and house . . . [would] demand a law which will wholly subvert the constitu-
tion.”129 

In light of these observations, Adams privately encouraged senators to op-
pose any legislation that would eliminate what few powers the President could 
arguably exercise without Senate involvement.130 When the debate over the for-
eign affairs bill resumed, members who had earlier opposed giving the President 
a unilateral removal power now offered arguments in support.131 This round of 
“recantations” stunned Senator William Maclay of Pennsylvania, who watched 
with horror as colleagues “flew over to England; extolled its Government; 
wished, in the most unequivocal language, that our President had the same pow-
ers; said, let us take a second view of England; repeating nearly the same 
thing.”132 The Senate split ten-to-ten—allowing Adams to cast the tiebreaking 
vote.133 Senator Maclay observed “that everybody believed that John Adams was 
the great converter.”134 

The final version of the bill thus did not expressly empower the President to 
unilaterally remove the Secretary of Foreign Affairs, but alluded to such a 
power.135 In succeeding debates over the President’s power to remove executive 
officers, members of Congress, executive-branch officials, and jurists returned 
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to this “Decision of 1789,” regarding it as evidence of a constitutional default rule 
that the President could remove executive officers when a statute was silent on 
the question.136 

Yet even more important than Congress’s resolution of the removal question 
was how Congress sought to resolve it. Congress and the executive branch—rep-
resented by Vice President Adams—deliberated and negotiated before adopting 
one among several plausible interpretations of the separation of powers. Their 
conclusion did not establish a legal precedent that prohibited future Congresses 
from reaching a different interpretation. It was not even clear which interpreta-
tion of the Constitution they adopted. Rather, the result reflected the republican 
separation of powers in practice: representative institutions, through negotia-
tion and statecraft, constituting the separation of powers by statute. 

The political nature of early separation-of-powers questions in the United 
States is further illustrated by the limited role played by the Supreme Court. In 
the first seventy years of the United States’s history, Congress and the President 
determined for themselves how the Constitution separated the legislative and 
executive powers. When the Court weighed in on these legislative-executive de-
bates, it was merely to enforce whatever statutory conclusions the other two 
branches had reached.137 Notably, in the 1838 opinion of Kendall v. United States 
ex rel. Stokes,138 the Court rejected the argument that an executive officer could 
ignore a statute that interfered with the President’s allegedly exclusive power to 
direct and control subordinate officers. Such an argument, the Court reasoned, 
“would be vesting in the President a dispensing power, which has no counte-
nance for its support in any part of the constitution,” and would assert a principle 
“which, if carried out in its results . . . would be clothing the President with a 
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power entirely to control the legislation of congress, and paralyze the admin-
istration of justice.”139 Enforcing the statute, the Court explained that any alter-
native doctrine “cannot receive the sanction of this court.”140 This approach 
would define the federal separation of powers until it was upended after the Civil 
War. 

i i .  the juristocratic turn  

In 1885, when the political scientist and future President Woodrow Wilson 
published his classic account of the U.S. Constitution, he called his work Con-
gressional Government. Wilson explained that his title reflected how far American 
democracy had departed from the assumption of James Madison and John Ad-
ams that Congress and the President would each check one another’s power 
through the negotiated process of vetoes and statecraft. “For all practical pur-
poses the national government is supreme over the state governments, and Con-
gress predominant over its so-called coordinate branches,” Wilson wrote.141 
“Whereas Congress at first overshadowed neither President nor federal judiciary, 
it now on occasion rules both with easy mastery and with a high hand . . . .”142 

Wilson described congressional supremacy as the inevitable consequence of 
a system of government in which the legislature could pass laws to enhance its 
powers relative to the Executive. He saw a parallel development unfolding in the 
United Kingdom: the vigorously contested separation of powers once praised by 
Montesquieu had evolved into a system in which the Crown never vetoed laws 
because of the House of Commons’s threats to withhold appropriations or other 
needed legislation.143 Wilson praised the United Kingdom’s replacement of the 
traditional separation of powers with a focus on ministerial responsibility and 
constitutional monarchy, combined with political parties.144 

Yet as a child who grew up in the Confederacy, Wilson was ambivalent about 
adopting the same approach in the United States; he noted that a supreme Con-
gress could produce dangerous racial consequences.145 Twenty years earlier, 
Congress had emerged from the Civil War with expansive new powers and a 
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mandate to reconstruct a fractious union of states into a racially egalitarian na-
tion. In the decade that followed the war, supermajorities in Congress wielded 
their powers to overcome obstacles introduced by reactionary states and a racist 
President146—even going so far as to pass legislation that prohibited the Presi-
dent from interfering with Reconstruction and then impeaching him for violat-
ing it.147 It was only after Reconstruction later became unpopular among white 
Northerners, Wilson observed, that federalism reemerged as a check on Con-
gress’s power. Yet this reemergence was not because states could once again ef-
fectively restrain the federal government. Rather, it was because in decisions like 
the Civil Rights Cases of 1883,148 the Supreme Court was resurrecting federalism 
as an amorphous legal principle that forbade civil-rights legislation.149 

But if the Supreme Court in 1885 was “the only authority that [could] draw 
effective rein on the career of Congress,” Wilson observed that the Court had not 
yet attempted to enforce the separation of powers as a similar legal restraint.150 
“Congress has often come into conflict with the Supreme Court by attempting 
to extend the province of the federal government as against the States,” Wilson 
later wrote, “but it has never, I believe, been brought to book for any alleged 
exercise of powers as against its competing branch, the executive, — a fact which 
would seem to furnish proof of its easy supremacy within the federal field.”151 
Wilson eventually dispensed with his ambivalence about congressional suprem-
acy to express no doubt that the judiciary should never again allow Congress to 
loot the states and enfeeble the presidency to exalt a race of “dusky children un-
timely put out of school.”152 Along with a growing chorus of Southern-born ac-
ademics, Wilson saw Reconstruction as an “extraordinary and very perilous state 
of affairs” that the country could not survive twice.153 

Over the next four decades, Wilson and his academic contemporaries would 
supply the Supreme Court with a historical account of Reconstruction that 
would demand the judiciary’s future intervention into the previously ad hoc re-
lationship between Congress and the presidency. After his election as President 
in 1912, Wilson would also supply the Court with the first case it would use to 
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impose the judicial restraints on Congress that the Reconstruction Era had 
lacked. In that decision, Myers v. United States,154 the Chief Justice and former 
President William Howard Taft would recall the Reconstruction Congress with 
the same embarrassment and loathing that Wilson and his contemporaries had 
popularized.155 To avoid a repetition of that Congress’s excesses, Taft would draft 
the blueprint for the juristocratic separation of powers: the idea that the separa-
tion of powers authorized the Court to restrain Congress from reimposing Re-
construction on the presidency.156 

The path from Congressional Government’s description of congressional su-
premacy in 1885 to Myers’s attempt to shackle it in 1926 would require two de-
velopments: a theory for how courts should intervene in interbranch disputes, 
and a normative argument for why they should do so. 

A. The Separation of Powers During Reconstruction 

The congressional supremacy that Woodrow Wilson described in Congres-
sional Government began with the formal commencement of the 39th Congress 
in March 1865, as the Civil War drew to a close.157 Two months earlier, the out-
going 38th Congress passed the Thirteenth Amendment to formally abolish 
slavery, and President Abraham Lincoln haltingly proposed his own modest 
plans to reincorporate Southern states into the Union. But there was little con-
sensus on every other major issue, particularly over how to guarantee the civil 
and economic rights of black people.158 Existing disagreements were further 
widened when the assassination of President Lincoln in April handed the presi-
dency to a Southerner, Andrew Johnson.159 

A former Democrat and slaveowner from Tennessee, President Johnson had 
been selected to run as Lincoln’s vice president in 1864 in order to lend geo-
graphic diversity to the ticket. But Johnson had long been a fervent white su-
premacist, and he carried his disgust for black people to the White House.160 In 
his first months after Lincoln’s death, he proposed to return the United States as 
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closely as possible to how it existed before the Civil War. He announced a general 
pardon of most ex-Confederates.161 He declined to intervene when Southern 
states passed laws that authorized the effective re-enslavement of black people 
who violated prewar racial hierarchies.162 And he vetoed civil-rights bills as both 
unconstitutional and discriminatory against white people.163 In his veto mes-
sages, Johnson expressed the belief that black people were incapable of self-de-
termination without the discipline of white leadership—even if such leadership 
meant empowering ex-Confederates to subjugate Union-supporting but land-
less black people who composed the majorities of several states.164 

Johnson’s antediluvian vetoes galvanized even moderate Republicans in 
Congress to join their more racially egalitarian colleagues in embracing the need 
for federal intervention in the South. The 39th Congress overrode Johnson’s ve-
toes to enact the Civil Rights Act of 1866 and to renew a bureau to assist refugees 
and “freedmen.”165 Congress also proposed the Fourteenth Amendment to place 
its power to pass similar civil-rights legislation on firm constitutional footing.166 
As the relationship between Congress and President Johnson deteriorated, Con-
gress also deployed novel interpretations of existing constitutional provisions to 
justify an ambitious program of reconstructing the South into a multiracial de-
mocracy. Most significantly, Congress overrode the President’s veto of the first 
Reconstruction Act of 1867. Invoking a constitutional clause that requires the 
United States to “guarantee to every State in this Union a Republican Form of 
Government,”167 Congress empowered U.S. military officers to guarantee the 
civil and voting rights of black Southerners, to govern Southern states as military 
districts, to try insurrectionists in military tribunals, and to compel the states to 
adopt racially-progressive constitutions as a condition of escaping federal over-
sight.168 

To insulate its Reconstruction program from presidential interference, the 
39th Congress also altered the statutory relationship between the President and 
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the legislature. In 1866, to prevent the President from removing the military of-
ficers tasked with administering Reconstruction, Congress passed an appropri-
ation bill with a rider declaring that “no officer in the military or naval service 
shall in time of peace, be dismissed from service, except upon and in pursuance 
of the sentence of a court-martial to that effect.”169 Although President Johnson 
may have privately groused that the rider interfered with his duties as com-
mander-in-chief, he signed the needed appropriation bill into law. He also 
signed a follow-up appropriation bill in 1867 that required “all orders or instruc-
tions relating to military operations” to be issued through the General of the 
Army, Ulysses S. Grant—a requirement that effectively made Grant’s approval a 
prerequisite for any military orders.170 To prevent the President from supersed-
ing General Grant, this second bill declared that “[t]he General of the army shall 
not be removed, suspended; or relieved from command, or assigned to duty else-
where than at [his] headquarters, except at his own request, without the previ-
ous approval of the Senate.”171 

President Johnson did balk, however, at Congress’s effort to give civil officers 
the same protection from presidential oversight that it had just given military 
officers. The same day he signed the 1867 military appropriations bill, the Pres-
ident vetoed a proposed Tenure of Office Act, which would have made it a “high 
misdemeanor” for the President to remove certain civil officers without the ad-
vice and consent of the Senate.172 Although the terms of the Act exempted much 
of the President’s cabinet, the President wrote in his veto message that the bill 
unconstitutionally “denied the power of removal by the President.”173 

President Johnson explained that the Constitution’s grant of “executive 
Power” to the President vested him with the unregulatable power to remove civil 
officers—an interpretation that had been “settled . . . by construction, settled by 
precedent, settled by the practice of the Government, and settled by statute.”174 
For support, the President quoted at length the congressional debate in 1789 in 
which Madison had argued that the President had the inherent authority to re-
move officers absent a statute.175 But whereas that earlier debate had turned on 
whether Congress should allow the President alone to remove executive officers, 
Johnson now argued that the debate had settled that Congress could not require 
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the Senate’s approval to remove a civil officer.176 Quoting James Kent, a well-
known jurist who had earlier written that the President could unilaterally remove 
officers without statutory authorization, Johnson declared that the 1789 debate 
“amounted to a legislative construction of the Constitution, and it has ever since 
been acquiesced in and acted upon as decisive authority in the case.”177 

Congress was unimpressed by Johnson’s appeal to precedent, overriding the 
President’s veto the day he submitted it.178 Its members also became increasingly 
skeptical that Johnson was the appropriate person to lead the executive 
branch.179 Their opposition to Johnson was reinforced by “Colored Conven-
tions” of black people who inundated Congress with petitions calling for John-
son’s impeachment.180 These petitions castigated Johnson for encouraging for-
mer Confederates to retake power in Southern states, threatening the “lives and 
property” of loyal black Americans as well as the democratic goals of Reconstruc-
tion.181 Soon, the President provoked Congress by unilaterally ordering the re-
moval of the officer most in charge of Reconstruction, Secretary of War Edwin 
Stanton.182 

Stanton was arguably exempted from the coverage of the Tenure of Office 
Act, which did not appear to apply to members of President Johnson’s cabinet. 
But the House of Representatives quickly drafted articles of impeachment charg-
ing the President with illegally violating the statute.183 The articles also criticized 
the President for contemptuously urging voters to reject the legitimacy of Con-
gress’s legislation and “attempting to bring [Congress] ‘into disgrace.’”184 The 
House, in short, saw an opportunity to remove a President who was refusing to 
faithfully execute its laws. If removed, Johnson would be replaced by the racially 
progressive president pro tempore of the Senate, Benjamin Wade.185 

During the impeachment trial before the Republican-dominated Senate, 
President Johnson’s lawyers argued that the President had not really violated the 
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Tenure of Office Act. They added that if he did violate the Act, he was justified 
in so doing because the Act unconstitutionally interfered with the President’s 
exclusive power to remove civil officers.186 In making this second point, the law-
yers raised a novel argument to explain the method by which the President had 
challenged the Act’s constitutionality. The lawyers argued that President John-
son’s motivation in firing the Secretary of War was to create a justiciable contro-
versy for the Supreme Court to resolve.187 They maintained that it was permis-
sible for a President to violate a statute in order to enlist the judiciary to defend 
his prerogatives.188 

This argument was revolutionary. Before the Civil War, the executive veto 
had been the main tool with which presidents defended their claimed preroga-
tives from congressional interference. But President Johnson’s lawyers now ar-
gued that even after a bill became a law, the President continued to have the in-
dependent authority to evaluate the constitutionality of existing legislation and 
to decline to faithfully execute a law that a court might invalidate. The President’s 
lawyers, in other words, argued that a President was never really bound by an 
allegedly unconstitutional law: if a bill escaped his veto at its inception, he could 
wield a second veto by violating the law to initiate a lawsuit challenging its con-
stitutionality. 

The House managers seized on the President’s double-veto argument and 
made it central to their position that the President had committed an impeacha-
ble offense by attempting to violate a federal statute.189 Drawing on English his-
tory, they observed that Charles I and James II had been deposed in part because 
they claimed the power to unilaterally violate enacted legislation.190 The manag-
ers quoted language from the English Bill of Rights that explicitly prohibited the 
Crown from exercising a dispensation power.191 They also explained that the 
U.S. Constitution imposed a similar duty on the President to “‘take care that the 
laws be faithfully executed.’”192 The managers therefore concluded that regard-
less of the Tenure of Office Act’s constitutionality or applicability to Johnson’s 
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secretary of war, it was unquestionably unconstitutional for the President to at-
tempt to violate the Act or any other legislation.193 

This argument merged into the House managers’ related claim that the Pres-
ident had violated a statute that fell well within Congress’s power to regulate the 
presidency. Conceding that Article II gave the President the default power to re-
move executive officers absent statutory authority, the managers observed that 
Article I empowered Congress to “‘make all laws which shall be necessary and 
proper for carrying into execution’” that removal power.194 They therefore called 
it absurd to suggest that in addition to giving the President a removal power, 
Article II also implicitly gave him the “more than kingly prerogative”195 to do so 
“without any restraint whatever, or possibility of restraint by the Senate or by 
Congress through laws duly enacted.”196 Even if the Constitution vested the 
President with the same executive power once possessed by the English monar-
chy, they added, no monarch had ever been immune from the limitations im-
posed by a statute.197 The managers therefore found it far more reasonable to 
interpret the Constitution as empowering Congress to regulate the President’s 
implied power of removal. “Is not the whole frame of government one of checks, 
balances, and limitations?” they asked. “Is it to be believed that our fathers, just 
escaping from the oppressions of monarchical power, and so dreading it that 
they feared the very name of king, gave this more than kingly power to the Ex-
ecutive, illimitable and uncontrollable, and that too by implication merely?”198 
The managers answered their own question: no. 

The managers also responded to the President’s argument that the congres-
sional debate from 1789 had “settled” the issue in his favor. They first observed 
that the 39th Congress could not have been bound by a debate in the First Con-
gress.199 They then turned the alleged settlement on its head, observing that the 
“power of regulation of the tenure of office, and the manner of removal, has al-
ways been exercised by Congress unquestioned until now.”200 “Certainly no such 
unlimited power has ever been claimed by any of the earlier Presidents as has 
now been set up for the President by his most remarkable, aye, criminal answer,” 
they said.201 President Johnson himself had signed into law the 1866 military 
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appropriation act, which prohibited the President from removing military offic-
ers absent a court-martial. “In the snow-storm of his vetoes,” the managers 
asked, “why did no flake light down on this provision? It concludes the whole 
question here at issue.”202 

Few, if any, Republican senators in 1868 disagreed with the House managers 
about the impeachability of a President’s violation of a statute or the unimpeach-
ability of the Tenure of Office Act. But two of the Act’s authors in the Senate 
insisted that President Johnson had not violated the Act’s literal terms.203 Alt-
hough some historians have proposed less principled reasons for these senators’ 
opposition,204 the two defiant senators joined five other Republicans to vote not 
to convict Johnson, leading to his acquittal by a single vote. 

Although the acquittal shocked the nation, it didn’t necessarily repudiate the 
House managers’ or Republican voters’ understanding of Congress’s powers to 
regulate the presidency. When the removed Secretary, Edward Stanton, died in 
1870, Republican officeholders heaped praise on him for remaining at his post 
to resist the President’s policy of “imperilling the interests of the freedmen as 
well as the safety of the nation.”205 

Later Congresses also reaffirmed the constitutionality of the Tenure of Office 
Act even as they amended its coverage as a matter of policy. When Ulysses S. 
Grant succeeded President Johnson in 1869 on a platform that supported Con-
gress’s Reconstruction program, Congress and the new President loosened the 
restrictions of the Tenure of Office Act.206 But the amended Act continued to 
prohibit President Grant from removing principal officers absent Senate con-
sent, permitting the President only to “suspend” and replace such officers with 
acting officers, and then only during Senate recesses.207 Congress also left on the 
books the military appropriation acts of 1866 and 1867, guaranteeing the contin-
ued independence of the generals administering Reconstruction. And in 1872, 
when Congress and President Grant reorganized the Post Office Department, 
they authorized the President to remove high-ranking officers in the department 

 

202. Id. at 102. 
203. See 3 TRIAL OF ANDREW JOHNSON, supra note 34, at 322-23 (opinion of Sen. Lyman Trumbull); 

id. at 333. Even William Dunning agreed upon this point. See DUNNING, ESSAYS, supra note 
17, at 293 (“The vital principle of our constitution involved in this question could not be 
brought to a direct issue in the present case on account of a special doubt that arose as to 
whether the leading provision of the Tenure-of-Office Act applied to Secretary Stanton. At 
least two of the Republican senators who voted for conviction on the other articles, expressed 
their inability to resolve this doubt . . . .”). 

204. See, e.g., GORDON-REED, supra note 160, at 138-39. 
205. Henry Wilson, Edwin M. Stanton, ATLANTIC MONTHLY, Feb. 1870, at 234, 244. 
206. Act of Apr. 5, 1869, ch. 10, 16 Stat. 6. 
207. Id. 



the yale law journal 131:2020  2022 

2056 

only with Senate consent.208 Even after Democrats took control of the House of 
Representatives in 1875, Congress expanded this tenure protection to include 
lower-ranking postmasters—an expansion the Supreme Court would review 
fifty years later.209 

In the meantime, Congress spent the early 1870s reaffirming its legal author-
ity to pass statutes regulating both the presidency and the recalcitrant state leg-
islatures that had resisted black enfranchisement. But this legal authority soon 
ran into political challenges. While congressionally supported multiracial legis-
latures began funding public schools and enacting antidiscrimination laws, 
armed ex-Confederates formed paramilitary organizations such as the Ku Klux 
Klan.210 In the name of “redeeming” their states from “Negro rule,” thousands 
of white Southerners terrorized black voters away from the polls.211 When all-
white local juries acquitted even the most brazen lynch mobs, Congress author-
ized federal attorneys to prosecute deprivations of civil rights in federal courts.212 
But these occasional prosecutions were insufficient to deter large-scale purges of 
Republican voters. By 1875, the South had elected enough Democratic members 
to the House of Representatives to wrest control from Republicans for the first 
time since 1859, leading to the end of Reconstruction.213 

B. Dunning and the Idea of Separation-of-Powers Juristocracy 

When representatives of an ascendant white South arrived in the nation’s 
capital, they brought with them a new ideology: the Lost Cause. Led by the for-
mer President of the Confederacy, Jefferson Davis, Southern memoirists and his-
torians in the late 1860s and early 1870s called for a reconciliation between North 
and South on the shared principles of brotherhood and white supremacy.214 
These writers repeated President Johnson’s call for a return to the prewar racial 
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and constitutional order, arguing that “the war did not decide Negro equality.”215 
Davis, for example, argued that the South had never fought for slavery, but for 
a national commitment to the autonomy of states from congressional control. 
He contended that the entire country should “rejoice in the regained possession 
of local-self government” by the South and “in the power of people to . . . legis-
late uncontrolled by bayonets.”216 

The Supreme Court was the first federal branch of government to heed this 
new call. Although President Grant supported Reconstruction, he appointed 
new Justices who were better known for their commitment to corporate power 
than congressional power or racial equality.217 At home in the milieu of elite 
Northern white moderates who grew cynical about whether Southern violence 
could be purged by the federal government, the Justices began to treat federalism 
as an implied legal limit on Congress’s capacity to regulate the states—even when 
Congress was exercising one of its enumerated powers.218 The Court also trans-
figured the Reconstruction Amendments from a revolutionary protection of 
workers’ rights into an antediluvian protection of property rights, holding that 
“we do not see in those amendments any purpose to destroy the main features 
of the general system” that predated the Civil War.219 The Court drastically nar-
rowed Congress’s powers to enforce these amendments in decisions such as the 
1883 Civil Rights Cases, which struck down a major antidiscrimination law on the 
theory that recognizing Congress’s power to protect the liberty of individual cit-
izens would empower Congress to “take the place of the State legislatures and to 
supersede them.”220 As a sign of the Lost Cause’s influence twenty years after the 
Emancipation Proclamation, the Court added that it was time for black people 
to stop being “the special favorite of the laws” by “running the slavery argument 

 

215. EDWARD A. POLLARD, THE LOST CAUSE: A NEW SOUTHERN HISTORY OF THE WAR OF THE CON-

FEDERATES 752 (New York, E.B. Treat & Co. 1866), quoted in BLIGHT, supra note 214, at 51. 
216. BLIGHT, supra note 214, at 264. 

217. See DU BOIS, supra note 16, at 690; RICHARD FRANKLIN BENSEL, YANKEE LEVIATHAN: THE OR-

IGINS OF CENTRAL STATE AUTHORITY IN AMERICA, 1859-1877, at 292-93 (1990). 
218. See Collector v. Day, 78 U.S. (11 Wall.) 113, 124-25 (1870); ERIC FONER, THE SECOND FOUND-

ING: HOW THE CIVIL WAR AND RECONSTRUCTION REMADE THE CONSTITUTION 129-30 (2019). 
For an early example of this cynicism, see Letter from Charles Francis Adams to Richard 
Henry Dana (Apr. 19, 1865), as reprinted in 2 CHARLES FRANCIS ADAMS, RICHARD HENRY 

DANA: A BIOGRAPHY 331 (Boston, Houghton, Mifflin & Co. 1890). 
219. The Slaughter-House Cases, 83 U.S. (16 Wall.) 36, 82 (1873); see also, e.g., United States v. 

Cruikshank, 92 U.S. 542 (1876) (limiting Congress’s power to enforce the Fourteenth Amend-
ment); United States v. Harris, 106 U.S. 629 (1883) (same); United States v. Reese, 92 U.S. 
214 (1876) (same with the Fifteenth Amendment). 

220. Civil Rights Cases, 109 U.S. 3, 13 (1883). 



the yale law journal 131:2020  2022 

2058 

into the ground.”221 Capturing the pain of black readers, Frederick Douglass la-
mented, “We have been . . . grievously wounded . . . in the house of our 
friends.”222 

It was in this context that Woodrow Wilson wrote his 1885 study of the U.S. 
Constitution, Congressional Government.223 A young political scientist raised in 
Georgia during Reconstruction, he observed that Congress had become the su-
preme institution of American government.224 Wilson recognized the Supreme 
Court’s recent federalism decisions as a potential restraint on Congress, but he 
saw the judiciary as an imperfect check. For one thing, Wilson observed that the 
Court had never stepped in to defend the presidency as it was now defending 
the states.225 For another, Wilson guessed that if the Court had tried to intervene 
earlier when Reconstruction was still popular, a motivated Congress would have 
limited the Court’s jurisdiction or threatened to pack the Court with favorable 
appointments.226 Wilson concluded that federalism and the separation of pow-
ers were therefore bygone relics of an eighteenth-century political imagination 
that had failed to stand up to modern pressures. From his perspective, Recon-
struction had proven that the legal constraints implied by the “paper pictures of 
the Constitution” were far less effective checks on Congress than the political 
constraints that had acquitted President Johnson in 1868 and put Democrats in 
control of the House of Representatives in 1875.227 

Wilson’s descriptive account of congressional supremacy was widely 
shared,228 but his conclusion that politics could provide the only constraint on 
Congress was not. Instead, some memoirists and Lost Cause historians noticed 
that the Supreme Court’s recent federalism decisions were constitutionalizing 
the same legal limits on Congress that President Johnson had earlier called for in 
his veto messages.229 “That a similar decision would have been made on the Ten-
ure-of-Office Act, if the question had come before that court, is not now, I think, 
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denied by anybody whose opinion upon a constitutional question is worth any-
thing,” one author wrote.230 As contemporary writers continued to hammer 
away at Reconstruction’s premise of racial equality, they slowly rehabilitated 
Johnson into a heroic defender of constitutional limits on Congress who had 
tragically failed to stop Reconstruction in part because the Supreme Court had 
not been able to protect him.231 “Our literature has become not only Southern in 
type, but distinctly Confederate in sympathy,” one critic lamented in 1888.232 

President Johnson’s redemption tour began in 1884, nine years after the final 
major Reconstruction statute. James G. Blaine was running as the Republican 
candidate for President. During the 1860s, Blaine had been a moderate member 
of the House who voted for its impeachment of President Johnson.233 But Blaine 
consistently worried that the Republican Party’s embrace of racial equality would 
cost it political support in the North—an acceptance of racial hierarchy that his 
progressive colleagues criticized as “Andy Johnsonism.”234 Working to defeat one 
civil-rights bill in 1875, he opined that “it was better to lose the South and save 
the North, than try through legislation to save the South, and thus lose both 
North and South.”235 He carried this belief forward in his 1884 presidential cam-
paign, running on a platform of national reconciliation. In a memoir he pub-
lished during his presidential campaign, Blaine repudiated the most controver-
sial elements of his career, including his vote to impeach Johnson. Although 
Blaine had also voted for the Tenure of Office Act of 1867, he now called it a 
“blunder” and an “extreme proposition,—a new departure from the long estab-
lished usage of the Federal Government, and, for that reason, if for no other, 
personally degrading to the incumbent of the Presidential office.”236 He also 
praised Johnson’s veto message as “a very able document” written by a person 
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who “might confidently have anticipated the verdict of history in his favor.”237 
Nevertheless, Blaine lost a close election that November to Grover Cleveland, 
who became the first Democratic president since the Civil War. 

Many Republicans did not share Blaine’s antipathy toward Congress’s power 
to regulate the removal of officers—including the Republicans who sat on the 
Supreme Court.238 In the 1879 case Embry v. United States, for example, the Court 
considered a deputy postmaster whose job had been suspended by the President 
under the terms of the Act.239 The postmaster sued for his lost salary, complain-
ing that the President had no constitutional power to remove Senate-confirmed 
officers like him without the consent of the Senate.240 The postmaster’s theory 
was, remarkably, the opposite of President Johnson’s theory from his impeach-
ment trial. But the Solicitor General responded with the same argument made 
by the House managers: Congress had full power to regulate the suspension or 
removal of officers by statute. “If constitutional warrant for the exercise of the 
legislative power is sought, it is readily found in the general grant of authority 
to make all laws necessary and proper,” he wrote. “The tenure-of-office acts are 
clearly within this grant . . . .”241 

Like Madison in 1789, the Solicitor General in Embry also expressed incre-
dulity that a court could invalidate a statute merely because an individual alleged 
that it violated the separation of powers. “[W]hat reason can be given for limit-
ing the legislative power? Whose constitutional right is taken away by it? Is it 
alleged to be that of the Senate or President?” he asked. “The Senate united in 
the legislative act and the President has accepted its authority. The claimant is 
not guardian of their rights . . . .”242 In other words, the Solicitor General main-
tained that if the Tenure of Office Act interfered with one of the branches, it was 
up to that branch to defend its prerogatives in the legislative process: “[T]he 
expediency or justice of [the Act’s] provisions are not revisable by the judici-
ary.”243 In a brief opinion, the Supreme Court wrote that it would be unwise for 
the judiciary to resolve the “important constitutional question which has at times 
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occupied the attention of the political department of the government.”244 It con-
cluded only that “Congress has full control of salaries” and therefore dismissed 
Embry’s claim for his lost paychecks.245 

The Supreme Court also upheld and applied the military appropriation acts 
that continued to protect military officers from being removed absent a court 
martial. In 1881’s Blake v. United States, the Court interpreted the acts in light of 
the 1866 Congress’s desire to ensure that military officers would “carry out the 
policy of Congress, as indicated in the reconstruction acts.”246 A year later, in 
United States v. Perkins, the Court applied the acts to prohibit the Secretary of the 
Navy from unilaterally removing a naval cadet.247 

But while these military appropriation acts survived without controversy, 
Blaine’s memoir and his defeat in the presidential election of 1884 doomed the 
civil Tenure of Office Act. The newly elected Democratic President, Grover 
Cleveland, provoked a standoff with the Republican-controlled Senate when he 
unilaterally “suspended” various Republican officeholders as the amended Act 
appeared to allow.248 In response, the Senate requested information about the 
President’s grounds for suspending a particular Republican prosecutor in Ala-
bama.249 To enforce its request, the Senate refused to confirm President Cleve-
land’s nominees until the President complied.250 

In a message that rejected the Senate’s request for information as unjustified, 
Cleveland also condemned the 1867 Act itself as a law “passed under a stress of 
partisanship and political bitterness” by a Congress “determined upon the sub-
jugation of the Executive to legislative will.”251 Unwilling to concede the consti-
tutionality of the Act, he and his allies in Congress soon called for its repeal.252 
In 1887, William Ruffin Cox, a Democrat and former general in the Confederate 
Army, gleefully quoted excerpts from James Blaine’s memoir as he introduced a 
bill in the House “to remove from the statute-book an obnoxious restriction on 
the constitutional prerogatives of the President, and leave the law as it stood 
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from the foundation of this Government up to 1867.”253 He called the 1867 Act 
“unconstitutional,” “embarrassing,” and “a measure arising out of the suspicions 
and mistrust of an internecine war.”254 But in the Republican-controlled Senate, 
where fewer members agreed that the Tenure of Office Act was unconstitutional, 
supporters of repeal focused on the Act’s practical effect. “I think we shall all feel, 
if all will not confess, that the legislation of 1867, however patriotic, and . . . how-
ever constitutional, was a piece of legislation that was improvident,” said Senator 
William Evarts, a Republican veteran of President Johnson’s bipartisan defense 
team.255 His colleagues agreed to repeal “the constraint over the Executive, which 
was the product of ad hominem legislation.”256 

In the wake of the Tenure of Office Act’s repeal, academic historians joined 
Blaine and the House Democrats in praising President Johnson as a prescient 
guardian of the Constitution whose separation-of-powers arguments would one 
day be vindicated by the Supreme Court—just as his federalism arguments had 
already been.257 The most influential of these historians was William Archibald 
Dunning, a Southerner teaching at Columbia University whose scholarly work 
and graduate students would dominate mainstream accounts of Reconstruction 
through the 1960s.258 At a time when the modern norms of professional histo-
rians were still in their infancy, Dunning offered a nominally objective account 
of Reconstruction that drew heavily on the work of Lost Cause apologists.259 
Illustrating what W.E.B. Du Bois later called “a nation-wide university atti-
tude . . . by which propaganda against the Negro has been carried on unques-
tioned,”260 Dunning’s essays characterized Johnson as a person who “felt his duty 
to sustain the constitution” from “radicals in Congress” who felt “that the con-
stitution should not be sustained.”261 

On Dunning’s account, the Tenure of Office Act was not simply a novel ap-
plication of Congress’s power to regulate the executive branch. It was an “asser-
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tion of congressional supremacy over the judicial and executive branches of gov-
ernment” in order to effect “congressional supremacy in the conquered 
South.”262 According to Dunning, “the ultimate root of the trouble in the South 
had been, not the institution of slavery, but the coexistence in one society of two 
races so distinct in characteristics as to render coalescence impossible . . . .”263 
Once slavery ended, it had to be replaced by some set of conditions that “must 
in essence express the same fact of racial inequality.”264 Yet rather than embrace 
this natural inequality, congressional Republicans imposed bayonet rule on the 
South to enact a disastrous policy in which “the negroes exercised an influence 
in political affairs out of all relation to their intelligence or property, and, since 
so many of the whites were disfranchised, excessive even in proportion to their 
numbers.”265 President Johnson, by contrast, “had none of the brilliant illusions 
that beset the . . . radicals as to the political capacity of the blacks . . . .”266 For his 
intransigence, Congress attempted to emasculate his power just as it had emas-
culated the power of the white South.267 

From Dunning’s perspective, the impeachment of President Johnson  

was the result and culmination of a series of assaults on the executive 
power which for a time carried the centre of gravity of our constitutional 
system as near to the revolution point on the legislative side as the exi-
gencies of civil war had a few years before carried it on the executive 
side.268 

Because the President resisted congressional Reconstruction, Dunning wrote, 
“his military authority as commander-in-chief was shorn of essential attributes; 
and his civil prerogative received a terrible blow through the Tenure-of-Office 
Act . . . .”269 Impeachment was the logical consequence of “Mr. Johnson’s strug-
gles to tear away the meshes which Congress was so mercilessly weaving about 
him.”270 Dunning described the Tenure of Office Act as nothing less than a leg-
islative coup d’état whose objective was to convert the government, “by force, 
from the balanced system of the fathers into the dominion of a party caucus. 
Submission to the dictates of this oligarchy was to be enforced through the army, 
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against all efforts of the President to defend the rights conferred upon him by 
the constitution.”271 

In describing the impeachment proceedings, Dunning explained that what 
was at stake was not simply Reconstruction or President Johnson’s administra-
tion, but the future of the separation of powers. Congress “sought to crush once 
for all the independence of the executive,” and had it succeeded, “the co-ordina-
tion of the departments in the American system would have been a thing of the 
past.”272 Although Dunning recognized the novelty of Johnson’s argument that 
a President could violate an allegedly unconstitutional statute, Dunning sympa-
thized with the President’s position that “there is no good reason why he should 
not take steps toward securing an opinion on the act from the third department 
of the government”—the judiciary.273 “For the purpose, then, of defending his 
right through the courts of law, and for this purpose alone, the preservation of 
the constitution warrants the executive in transgressing duly enacted legislation,” 
Dunning concluded.274 It was only because Johnson violated the Tenure of Office 
Act and repudiated congressional supremacy that “the Presidential element in 
our system escaped destruction.”275 

Dunning’s analysis was not the first to lionize the former President. But it 
made the argument in legalistic terms. And, as one historian has recently written, 
“[f]ew challenges to the Dunning view . . . arose during Dunning’s lifetime, as 
the pervasive racism in American society and the widespread desire to promote 
sectional reconciliation created a congenial environment for the acceptance of a 
prowhite Southern view of Reconstruction.”276 In the wake of his essays, histo-
rians from university seminars to high school classrooms described the Recon-
struction Congress as full of unprincipled fanatics who would have eliminated 
all checks on their own authority if not for President Johnson.277 “Our will alone 
is the source of law,” declared Radical Republicans in Thomas Dixon’s 1905 novel 
The Clansman—later adapted into the blockbuster film The Birth of a Nation—as 
they impeached Johnson for impeding what Dixon called “the most stupendous 
crime ever conceived by an English law-maker, involving the exile and ruin of 
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millions of innocent men, women, and children.”278 As W.E.B. Du Bois later 
wrote, there was “scarce a child in the street that cannot tell you that [Recon-
struction] was a hideous mistake and an unfortunate incident . . . [and] that the 
history of the United States from 1866 to 1876 is something of which the nation 
ought to be ashamed.”279 

Even historians who disagreed with President Johnson’s violation of a statute 
universally accepted that his actions “preserved the constitutional balance be-
tween the executive and the legislature.”280 By 1901, Woodrow Wilson modified 
his view of congressional supremacy from his earlier account in Congressional 
Government.281 Instead of describing Congress’s postwar influence as the inevi-
table consequence of its power to pass all necessary and proper legislation, Wil-
son now described the leaders of the Reconstruction Congress as having “no 
scruples about keeping to constitutional lines of policy . . . . The negroes were 
exalted; the states were misgoverned and looted in their name,” and “the relative 
positions of the President and Congress in the general constitutional scheme of 
the government” were almost forever transformed.282 

Members of the federal bench and bar also began to consider themselves re-
sponsible for belatedly vindicating President Johnson’s understanding of the 
separation of powers. Nowhere was this shift more evident than in the career of 
William Howard Taft. Born in Ohio shortly before the Civil War, Taft was a life-
long Republican who nevertheless sympathized with the Democratic Party’s crit-
icism of Reconstruction.283 Although his father served as Attorney General un-
der President Grant, Taft graduated from Yale with a strong belief in “the states’ 
rights principle” and the need for a “close watch . . . over the encroachments of 
the general government.”284 Taft believed that law, not politics, should provide 
this close watch—particularly after he rapidly ascended from law school to the 
Ohio judiciary. 

When the young Taft was appointed U.S. Solicitor General in 1890, he joined 
his predecessors in defending laws similar to the Tenure of Office Act as ordinary 
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legislation within Congress’s power to regulate federal officers.285 But he added 
that the repeal of the Tenure of Office Act reflected “the general policy of Con-
gress in securing to the President control over officers whose duties are purely 
executive.”286 Over the next few years, as Dunning published his essays and Taft 
left the Solicitor General’s Office to become a federal judge and then a colonial 
administrator, Taft began to describe this general policy as a constitutional re-
quirement.287 

Taft’s views against the Act may have hardened further during his own ten-
ure as the Governor-General of the Philippines. During his administration, 
Southern members of Congress repeatedly campaigned “against inflicting ‘car-
petbag rule’ on the Filipinos.”288 Worried about the immigration of brown-
skinned people to the United States, these members of Congress “missed no op-
portunity to remind Northerners to do their part in preventing anything like 
Reconstruction from ever happening again in America.”289 

By 1906, when Taft was serving in President Theodore Roosevelt’s cabinet 
as Roosevelt’s handpicked successor, he publicly argued that it was time for the 
federal judiciary to begin enforcing the “line between proper legislative limita-
tion upon the mode of exercise of executive power and unconstitutional re-
striction.”290 According to Taft, the history of Reconstruction and its aftermath 
had demonstrated that “Congress in its legislation has frequently failed to rec-
ognize a thing which the Constitution certainly intended, to wit: freedom of dis-
cretion in executive matters for the Chief Magistrate and his subordinates.”291 
Taft pointed to the Tenure of Office Act as the most prominent example of an 
“undue stretch of legislative power.” And he argued that the Supreme Court was 
the only body capable of determining “whether Congress is acting within its con-
stitutional limitations.”292 
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Taft’s election as President in 1908 did nothing to dispel his view that federal 
courts had a duty to restrain the worst impulses of legislatures. “There was a 
time when Northerners who sympathized with the negro in his necessary strug-
gle for better conditions sought to give him the suffrage as a protection to enforce 
its exercise against the prevailing sentiment of the South,” Taft declared in his 
inaugural address. “The movement proved to be a failure.”293 By promising that 
the federal government would no longer “interfere with the regulation by South-
ern States of their domestic affairs,”294 Taft became the first Republican president 
ever to publicly repudiate his party’s historic commitment to protecting the civil 
rights of black people.295 Taft later anticipated the fiftieth anniversary of the Civil 
War by speaking directly to Confederate veterans, expressing pride in the “com-
mon heritage” they shared as well as the “courage and fortitude shown by both 
sides.”296 He believed “the Negro represented one of the gravest problems that 
had ever presented itself to the American people”—a “problem” that would be 
solved not by federal laws, but by vocational training programs.297 

But the new President was not opposed to federal intervention in all con-
texts. Taft was elected amid growing concern that federal courts were too readily 
interfering with labor disputes and the legislative process—an interference that 
today is identified with the 1905 decision Lochner v. New York.298 In response to 
this concern, Taft insisted that “the authority of the courts shall be sustained,” 
and that he would oppose any federal legislation “by which the powers of a court 
may be weakened and the fearless and effective administration of justice be in-
terfered with.”299 

Ever the judge, President Taft redecorated the Oval Office by removing his 
predecessor’s political trinkets and replacing them with bookcases “filled with 
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law-books, nothing but law books.”300 But he could not escape the world of pol-
itics—or the power of a hostile Congress—by retreating to a world of law. When 
Taft sought to remove partisan considerations from executive branch appoint-
ments by authorizing the employment of officers through competitive civil-ser-
vice examinations, Taft found it impossible to fully wrest the bureaucracy away 
from the Senate, who used appointments as major sources of local patronage, 
particularly in the enormous Department of the Post Office.301 Like President 
Johnson before him, he even resorted to defying an act of Congress—this one 
governing the budget process—that he thought would “permit the legislative 
branch of the Government to usurp the functions of the Executive and to abridge 
the executive power in a manner forbidden by the Constitution.”302 

Taft also witnessed the danger of having subordinates beyond the President’s 
control. Early in his term, the Chief of the U.S. Forest Service, Gifford Pinchot, 
began publicly criticizing the administration’s conservation policy.303 An ideo-
logically progressive holdover from the Roosevelt administration, Pinchot re-
garded Taft’s Secretary of the Interior, Richard A. Ballinger, as a corrupt con-
servative in the pocket of mining corporations.304 When Taft unsuccessfully tried 
to silence Pinchot by firing him, the House of Representatives conducted hear-
ings into Pinchot’s allegations that humiliated the President.305 By the end of the 
Pinchot-Ballinger hearings, even former-President Roosevelt became convinced 
that Taft was undermining his progressive legacy. Roosevelt ultimately decided 
to run against Taft in the 1912 election on a third-party, “Bull Moose” ticket.306 

The 1912 presidential election reinforced for Taft the need for the Supreme 
Court to protect the presidency from the whims of a legislature prone to dema-
goguery. He drew upon the prevailing Dunning School ideology to make his 
defense of the courts persuasive. The Court itself was a major issue of the cam-
paign because former-President Roosevelt ran on a broadly progressive platform 
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opposed to Lochner-style decisions.307 Calling the judicial review of statutes 
“fundamentally hostile to every species of real popular government,”308 Roose-
velt called for new restraints on the Supreme Court’s power to review the con-
stitutionality of federal and state statutes—including a referendum-like “recall” 
of judicial decisions.309 

Taft responded that former-President Roosevelt’s hostility to judicial review 
amounted to a grievous threat to the separation of powers and “the absolute in-
dependence of the judiciary.”310 Confronted with the powerful imagery of judi-
cial injunctions against economic regulations, Taft turned to the Lost Cause, 
casting Roosevelt as the successor of the Radical Republicans. Even after both 
Taft and Roosevelt lost in the 1912 election to the New Jersey governor Woodrow 
Wilson, Taft joined the faculty of Yale Law School and continued to elaborate on 
his defense of the Supreme Court. 

Taft relitigated the 1912 campaign over the following decade in his academic 
writing and in his personal correspondence with racist historians of Reconstruc-
tion, to whom he complained that Roosevelt was ignoring “the failure of the 
experiments which it seems to me we may forecast from our past experience.”311 
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The example he returned to again and again for why judicial restraint was nec-
essary to prevent “the extravagance of legislatures and of Congresses” was Re-
construction—specifically the Tenure of Office Act of 1867.312 He wrote in 1916, 

It is useful to dwell on this one of many notable instances in the history 
of every popular government, to refute the proposition upon which the 
recall of judges, the recall of judicial decisions, the attack upon written 
Constitutions and upon the system of their judicial interpretation and 
enforcement is based.313  

Like President Johnson’s 1867 veto message, he criticized the Act with reference 
to the first Congress. “It was settled, as long ago as the first Congress, at the 
insistence of Madison . . . that even where the advice and consent of the Senate 
was necessary to the appointment of an officer, the President had the absolute 
power to remove him without consulting the Senate,” Taft wrote.314 Yet the Re-
construction Congress unilaterally upset this settlement because it regarded 
Johnson as “an apostate and a traitor to Republican principles”—a choice of 
words that reflected Roosevelt’s own charges against Taft.315 Had Congress been 
compelled to abide by “the wisdom of limitations in a written Constitution” in-
stead of proceeding with its “strained and unfair construction of the Constitu-
tion,” the “extreme and passionate feeling entertained by good, moral, patriotic 
men toward Mr. Johnson” could have been appropriately cabined.316 Because the 
Tenure of Office Act “never came before the courts directly in such a way as to 
invite a decision on its validity,”317 Taft regarded it as the perfect example of the 
extremes to which Congress would go toward dominating the presidency and 
the states if not for judicial review. 

But the Tenure of Office Act was also a curious example for Taft to rely upon 
considering Wilson’s earlier observation that the Supreme Court had never in-
tervened in any separation-of-powers disputes. Taft therefore had to make a 
compelling case for when judges should intervene in such disputes in the future. 
Reflecting on his own tussles with Congress, Taft conceded that “it is not always 
easy to draw the line and to say where Legislative control and direction to the 
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Executive must cease, and where his independent discretion begins.”318 But Taft 
wrote that the Framers of the U.S. Constitution intended for the separation of 
powers to be “more clearly marked and rigid than in the British Constitution.”319 
Because these marks had rarely been litigated, however, he argued that the best 
interpretation of the U.S. Constitution would conduct a “historical construction 
of the extent and limitations of [the political branches’] respective powers.”320 

“Two principles, limiting Congressional interference with the Executive 
powers, are clear,” Taft continued.321 “First, Congress may not exercise any of the 
powers vested in the President, and second, it may not prevent or obstruct the use 
of means given him by the Constitution for the exercise of those powers.”322 
Treating these prescriptions as implied limits written into the Constitution itself, 
he described a half-dozen examples beyond the removal issue of when courts 
should limit congressional interference “on the ground that the practice of the 
Executive for a great many years, with the acquiescence of Congress,” could con-
stitute a judicially enforceable precedent.323 The Supreme Court could assist the 
President in preventing Congress from encroaching on his unlimited power to 
nominate officers of his choice.324 It could cooperate with the President to resist 
a second military tenure law that interfered with the Commander-in-Chief’s 
duty to protect the country against invasion or insurrection.325 It could prohibit 
Congress or lower courts from compelling the President to disclose confidential 
information or to submit to subpoenas.326 It could protect the effectiveness of 
the President’s pardons.327 And it could recognize exercises of executive power 
“created by custom,” such as the President’s power to enter into executive agree-
ments.328 “It is sufficient to say that the Court is a permanent body, respecting 
precedent and seeking consistency in its decisions, and that therefore its view of 
the Constitution, whether binding on the Executive and the legislature or not, is 
likely ultimately to prevail as accepted law,” Taft concluded.329 In 1921, five years 
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after he published this defense of judicial involvement in separation-of-powers 
disputes, Taft was appointed Chief Justice of the United States. 

C. Taft and the Making of Separation-of-Powers Juristocracy 

Taft joined a Supreme Court that had spent the previous three decades stu-
diously avoiding wading into separation-of-powers disputes.330 But the Court’s 
interpretations of statutes regulating the removal of executive officers had also 
begun to reflect the emerging historical consensus on Reconstruction. Most no-
tably, in the 1897 case Parsons v. United States, a member of the Court denigrated 
the Tenure of Office Act for the first time.331 In an opinion that traced the history 
of the President’s removal power from the congressional debate of 1789 through 
the Civil War, Justice Rufus W. Peckham, a Democrat from New York, quoted 
at length from James G. Blaine’s 1884 memoir in which the Republican presiden-
tial candidate called the Tenure of Office Act an “extreme proposition—a new 
departure from the long-established usage of the Federal Government.”332 Alt-
hough Justice Peckham explicitly assumed that the Tenure of Office Act had been 
constitutional, he drew upon the Act’s controversial history to conclude that 
when Congress repealed the Act in 1887, it intended to return the country to an 
antebellum settlement under which Congress generally declined to limit the 
President’s power to remove executive officers.333 During Taft’s first term on the 
Court, he went out of his way to cite Parsons as a decision that “expressly saved” 
the question of whether the Reconstruction Congress had acted constitutionally 
when it “cut down the power of the President” to remove civil and military of-
ficers.334 One year later, the Court heard its first argument in a case that offered 
the Chief Justice an opportunity to resolve the question himself. 

Myers v. United States was the first Supreme Court decision to consider the 
constitutionality of a statute, like the Tenure of Office Act, whose only alleged 
fault was that it violated a limit on Congress’s power to regulate the executive 
branch. The case involved a statute passed in 1876—when the Tenure of Office 
Act was still in effect—which authorized the President to appoint postmasters to 
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protected, four-year terms with the advice and consent of the Senate.335 The law 
explicitly prohibited the President from removing postmasters during that term 
without the Senate’s approval.336 When Taft had been President, he had unsuc-
cessfully urged Congress to repeal this statute and place postmasters in the civil-
service system, insulating them from the Senate patronage system.337 The ad-
ministration of Taft’s successor, Woodrow Wilson, went even further, unilater-
ally firing the postmaster of Portland, Oregon, Frank Myers, to quell a dispute 
between the postmaster and several members of Congress.338 Although Presi-
dent Johnson had been impeached for violating a similar statute, a veto message 
signed in Wilson’s name later argued that “Congress is without constitutional 
power to limit the appointing power and its incident, the power of removal de-
rived from the Constitution.”339 Myers sued the government to collect his lost 
salary. 
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It took Taft eighteen months to finish his opinion in Myers’s case, which he 
called “the most important and critical” of his career.340 During that time he and 
his clerks read extensively about the history of the separation of powers from the 
writings of Montesquieu through the events of his own presidency.341 Recon-
struction again emerged as the decisive episode, one that “strongly convinced” 
Taft “that the danger to this country is in the enlargement of the powers of Con-
gress, rather than in the maintenance in full of the executive power.”342 As he 
wrote to his Democratic colleague Pierce Butler, he joined President Johnson in 
believing that the First Congress had tried to limit Congress’s power, only to see 
those limits transgressed by Reconstruction: 

[T]he more I think it over, the stronger I am in the necessity for our 
reaching the conclusion that we have . . . . As I study the injustice that 
the radical Republicans did to Andrew Johnson, I am humiliated as a Re-
publican. My father was a just man but I thought he sympathized with 
those who voted to impeach Johnson. I think the feeling against Johnson 
growing out of the assassination of Lincoln threw into the extremists of 
the Republican party a power that led to reconstruction and seriously af-
fected to its detriment our country. I think this is usually thought to be 
the case, and certainly we ought not to allow such a departure from a 
long established constitutional construction to influence us in a wise in-
terpretation, enforced by a Congress that was almost a part of the Con-

 

340. Letter from William Howard Taft, C.J., to Charles P. Taft II at [1] (Oct. 24, 1926) (William 
H. Taft Papers, Library of Congress, ser. 3), https://www.loc.gov/resource/mss42234
.mss42234-285_0020_1261/?sp=1202&r=-0.718,0.009,2.435,1.188,0 [https://perma.cc/37QZ-
DXXL]. 

341. See Robert Post, Tension in the Unitary Executive: How Taft Constructed the Epochal Opinion of 
Myers v. United States, 45 J. SUP. CT. HIST. 167, 172-73 (2020). 

342. Letter from William Howard Taft, C.J., to Thomas W. Shelton 1 (Nov. 9, 1926) (William H. 
Taft Papers, Library of Congress, ser. 3), https://www.loc.gov/resource/mss42234.mss42234-
286_0020_1239/?sp=441 [https://perma.cc/XB49-Q2UX]; see also Letter from William 
Howard Taft, C.J., to Casper S. Yost 1 (Nov. 1, 1926) (William H. Taft Papers, Library of 
Congress, ser. 3), https://www.loc.gov/resource/mss42234.mss42234-286_0020_1239/?sp
=207&r=-0.837,0.04,2.674,1.18,0 [https://perma.cc/3XSJ-LU5A] (“I agree with you that the 
Senate, with the consent of Congress, has sought to encroach on the Presidential power and 
has seized the partisan conclusions in the special legislation against Johnson . . . . A study of 
the legislation made under this inspiration will show that not directly but stealthily through 
the creation of boards who exercised part of the executive power. It has been sought to divide 
that power vested in the President by the Constitution . . . .”). 
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stitutional Convention and whose decision lasted without any real con-
troversy from the first Congress down to the one that was controlled by 
a militant, triumphant and harsh political group.343 

Taft concluded his Myers opinion in a similar vein, writing that for the pur-
poses of judicial review, “a contemporaneous legislative exposition of the Con-
stitution . . . acquiesced in for a long term of years, fixes the construction to be 
given its provisions.”344 He dedicated approximately sixty-six pages of his sev-
enty-one-page opinion to a “historical review” of the President’s power to re-
move executive officers.345 Once again, this history largely tracked President 
Johnson’s stated reasons for vetoing the Tenure of Office Act in 1867. Like John-
son, Taft wrote that it had been a “settled constitutional construction” after the 
“decision of 1789” that Congress had no authority to limit the President’s power 
to remove Senate-confirmed officers.346 

In describing Madison’s pragmatic arguments about the benefits of presiden-
tial removal, Taft interposed some of his own arguments about why Congress 
should be prohibited from interfering.347 For example, in 1916, Taft had written 
that the Constitution’s separation of powers was a “more clearly marked and 
rigid” version of the separation of powers of the British Constitution.348 In My-
ers, Taft now credited Madison with making an identical argument that Article 
II clearly vested the same “executive power” in the President that had existed in 
“the British system”—one in which “the Crown, which was the executive, had 
the power of appointment and removal of executive officers.”349 Similarly, Taft 
had earlier written that Congress’s ability to account for national interests was 
often disfigured by competition among its individual members “to shape na-
tional legislation for local advantage.”350 In Myers, Taft cited Madison as explain-
ing that when Article II imposed the duty on the President to “take Care that the 
Laws be faithfully executed,” it was giving the most politically accountable 
branch of government—the only one elected by the entire nation—the exclusive 

 

343. Letter from William Howard Taft, C.J., to Pierce Butler, J. 2-3 (Sept. 16, 1925) (William H. 
Taft Papers, Library of Congress, ser. 3), https://www.loc.gov/resource/mss42234.mss42234-
276_0020_1257/?sp=703 [https://perma.cc/83UE-453B]. 

344. Myers v. United States, 272 U.S. 52, 175 (1926). 

345. See Letter from William Howard Taft, C.J., to Horace D. Taft 1 (Nov. 23, 1925) (William H. 
Taft Papers, Library of Congress, ser. 3), https://www.loc.gov/resource/mss42234.mss42234-
278_0020_1273/?sp=166 [https://perma.cc/R8G3-BQNW]. 

346. Myers, 272 U.S. at 145. 

347. Id. at 115-22. 
348. TAFT, supra note 312, at 1. 
349. Myers, 272 U.S. at 118 (citing Ex parte Grossman, 267 U.S. 87, 110 (1925)). 
350. See TAFT, supra note 290, at 103-04. 
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authority to determine which officers would most faithfully execute the laws.351 
Taft also cited Madison for the idea that “the President elected by all the people 
is rather more representative of them all than are the members of either body of 
the Legislature whose constituencies are local and not countrywide”—even 
though the electorate had not yet voted for a presidential candidate in 1789, and 
not all States were even represented in the Electoral College that year.352 In Taft’s 
view, it therefore made sense that only this representative official would deter-
mine when an officer should be removed. 

But the passage of Myers in which Taft most clearly reflected the Dunning 
School’s dominance was Taft’s description of Reconstruction: “a period in the 
history of the Government when both houses of Congress attempted to reverse 
this constitutional construction.”353 Taft described Congress’s Reconstruction 
legislation as a “radical innovation” passed by congressional extremists whose 
partisanship blinded them to constitutional limits.354 Taft wrote that, far from 
repudiating the congressional settlement of 1789, the “extreme provisions of all 
this legislation were a full justification for the considerations so strongly ad-
vanced by Mr. Madison and his associates in the First Congress for insisting that 
the power of removal of executive officers by the President alone was essential in 
the division of powers between the executive and the legislative bodies.”355 Quot-
ing Blaine’s 1884 memoir, Taft described the Tenure of Office Act as “an extreme 
proposition” motivated by the “abnormal excitement” of a paranoid Congress 
hostile to President Johnson.356 “It exhibited in a clear degree the paralysis to 
which a partisan Senate and Congress could subject the executive arm and de-
stroy the principle of executive responsibility and separation of the powers, 
sought for by the framers of our Government,” Taft continued.357 “It was an at-
tempt to redistribute the powers and minimize those of the President.”358 

Taft did not explain what he meant by the “paralysis” the Reconstruction 
Congress had allegedly imposed on the President; in fact, he offered no support 
for the claim that the Reconstruction Congress had done something wrong. In-
stead, he merely rejected the constitutional interpretation of the Reconstruction 

 

351. Myers, 272 U.S. at 117. 
352. Id. at 123. 
353. Id. at 164. 

354. Id. at 167-68. 
355. Id. at 167. 
356. Id. (quoting excerpts from BLAINE, supra note 230, in Parsons v. United States, 167 U.S. 324, 

340 (1897)). 
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Congress by declaring that its legislation deserved no respect. In a telling pas-
sage, Taft concluded his opinion in Myers not with a description of the 1876 law 
at issue before him, but with a description of Reconstruction, the constitution-
ality of which had been challenged by Lost Cause apologists and historians such 
as Dunning for fifty years: 

The extremes to which the majority in both Houses carried legislative 
measures in that matter are now recognized by all who calmly review the 
history of that episode in our Government, leading to articles of im-
peachment against President Johnson, and his acquittal. Without ani-
madverting on the character of the measures taken, we are certainly jus-
tified in saying that they should not be given the weight affecting proper 
constitutional construction to be accorded to that reached by the First 
Congress of the United States during a political calm and acquiesced in 
by the whole Government for three-quarters of a century, especially 
when the new construction contended for has never been acquiesced in 
by either the executive or the judicial departments. . . . When, on the 
merits, we find our conclusion strongly favoring the view which pre-
vailed in the First Congress, we have no hesitation in holding that con-
clusion to be correct; and it therefore follows that the Tenure of Office 
Act of 1867, in so far as it attempted to prevent the President from re-
moving executive officers who had been appointed by him by and with 
the advice and consent of the Senate, was invalid, and that subsequent 
legislation of the same effect was equally so.359 

D. The Juristocratic Separation of Powers after Myers 

Taft’s opinion in Myers represented a sea change in the judicial review of sep-
aration-of-powers questions. Before 1926, the Court had never struck down a 
statute on the ground that it unconstitutionally regulated the President or exec-
utive branch.360 When Congress or the President believed that the other branch 

 

359. Id. at 175-76. 
360. Post, supra note 341, at 167; see also id. (“It was as if fate itself had reserved Myers until Taft 

could take his seat at the center of the Court.”). There are two possible exceptions in which 
the Court considered the relationship between presidential pardons and statutes: Ex parte 
Garland, 71 U.S. 333 (1866), and United States v. Klein, 80 U.S. 128 (1871). Both cases arose out 
of the presidential pardons of ex-Confederates. Yet their holdings turned on constitutional 
limits outside Article II. See Garland, 71 U.S. at 380 (holding that a statute was a bill of attain-
der and adding that the Court’s view was “strengthened” by the President’s grant of a pardon 
after the statute was enacted); Klein, 80 U.S. at 142 (prohibiting Congress from compelling 
the Court to decide a pending controversy against a party, particularly when the party was 
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was unconstitutionally infringing on its prerogatives, each branch defended it-
self with the tools available to it, particularly Congress’s power to pass statutes 
and the President’s power to veto them. Although these early debates often took 
the form of legal argument, any result of the debates that actually became statu-
tory law was enforced until the President could convince Congress to amend or 
repeal the statute. 

In the wake of Reconstruction, however, many white people feared that this 
understanding of the separation of powers gave Congress too much authority to 
dominate its opponents. As mainstream historians coalesced around an interpre-
tation of Reconstruction in which radicals took over Congress and used its au-
thority to pass extreme and dangerous measures, they called for additional 
checks on Congress beyond those articulated in the Constitution itself. Some of 
these proposed checks were purely political. But the most influential of these 
proposed checks proved to be legal checks, as in Taft’s call for federal courts to 
constrain Congress to whatever “settled constitutional construction” existed be-
fore the Civil War.361 

In this respect, Myers not only reflected the growing historical consensus 
around Reconstruction, but also catalyzed it. Contemporary readers interpreted 
it as part of a successful effort “to vindicate Andrew Johnson,” a President who 
had earlier “believed and had the courage to say that the Constitution meant 
precisely what the Supreme Court has now ruled it to mean.”362 Taft himself 
adopted this view: “We repudiated as invalid the Tenure of Office Act, the defi-
ance of which by Johnson really led to his impeachment,” he wrote to his brother 
the day he announced the decision.363 In the immediate aftermath of Myers, aca-

 

seeking to enforce the benefits of a pardon). During President Johnson’s impeachment trial, 
lawyers on both sides discussed Garland as a case involving Congress’s power to regulate not 
the President, but officers of the judiciary. See, e.g., 1 TRIAL OF ANDREW JOHNSON, supra note 
34, at 109-10. The Court in Myers did not mention either case. And as late as the Steel Seizure 
case in 1952, when Justice Jackson cataloged examples of category “3” cases in which the Pres-
ident could constitutionally violate a statute, he declined to mention Garland or Klein; the 
only Supreme Court case he evidently could think of was Myers. See Youngstown Sheet & 
Tube Co. v. Sawyer, 343 U.S. 579, 637-38, 638 n.4 (1952) (Jackson, J., concurring). It is only 
relatively recently that the Court has interpreted Garland and Klein more broadly. See Bank 
Markazi v. Peterson, 136 S. Ct. 1310, 1323-24 (2016). 

361. Myers, 272 U.S. at 145; TAFT, supra note 312, at 56-57. 

362. James H. Malone, The Supreme Court Vindicates Andrew Johnson, 26 CURRENT HIST. 7, 7 
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363. Letter from William Howard Taft, C.J., to Hon. Henry W. Taft 2 (Oct. 25, 1926) (William H. 
Taft Papers, Library of Congress, ser. 3), https://www.loc.gov/resource/mss42234.mss42234-
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Howard Taft, C.J., to Horace D. Taft 2 (Oct. 28, 1926) (William H. Taft Papers, Library of 
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demic and popular historians across the country published books on Recon-
struction with titles such as “The Tragic Era,” “The Age of Hate,” “The Dreadful 
Decade,” and “The Angry Scar.”364 These books nearly unanimously praised 
President Johnson for defending the Constitution from “evil, vindictive, and par-
tisan Radicals”—a view that persisted for decades.365 For example, when Presi-
dent John F. Kennedy wrote his Profiles in Courage in 1956, he described Johnson 
as a “courageous if untactful Tennessean” who had fought to preserve the Con-
stitution by resisting “the extremists in Congress, who had opposed his ap-
proach to reconstruction in a constitutional and charitable manner and sought 
to make the Legislative Branch of the government supreme.”366 

The few exceptions to this trend came from black and other racially egalitar-
ian historians such as W.E.B. Du Bois, who called these “attempt[s] to re-write 
the character of Andrew Johnson” and the history of Reconstruction little more 
than “blatant[] propaganda . . . absolutely devoid of historical judgment or so-
ciological knowledge.”367 For Du Bois, all of these self-described histories were  

based on the same thesis and all done according to the same method: 
first, endless sympathy with the white South; second, ridicule, contempt 
or silence for the Negro; third, a judicial attitude towards the North, 
which concludes that the North under great misapprehension did a 
grievous wrong, but eventually saw its mistake and retreated.368 

 

Congress, ser. 3), https://www.loc.gov/resource/mss42234.mss42234-286_0020_1239/?sp
=67 [https://perma.cc/J6UE-D2JP] (“I hope [it] will have[] a good effect in preventing the 
advance of Congress along the path which it has taken of dividing up the President’s 
power . . . .”); Letter from William Howard Taft, C.J., to Casper Yost [1] (Nov. 1, 1926) (Wil-
liam H. Taft Papers, Library of Congress, ser. 3), https://www.loc.gov/resource/mss42234
.mss42234-286_0020_1239/?sp=207&r=-0.523,0.035,2.046,1.062,0 [https://perma.cc/N9G5
-48Y2] (“I agree with you that the Senate, with the consent of Congress, has sought to en-
croach on the Presidential power and has seized the partisan conclusions in the special legis-
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364. See Mary Ruth Logan Lenihan, Reputation and History: Andrew Johnson’s Historiographical 
Rise and Fall 40, 42 n.2, 53 n.27, 57 n.36 (1986) (M.A. thesis, University of Montana) (collect-
ing citations) https://scholarworks.umt.edu/cgi/viewcontent.cgi?article=4427&context=etd 
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365. Id. at 44-45. 

366. JOHN F. KENNEDY, PROFILES IN COURAGE 126-27 (1956). The senatorial recipient of Kennedy’s 
profile in courage was not Johnson but Edmund G. Ross, whose vote to acquit Johnson he 
called “the most heroic act in American history.” Id. at 126 (citation omitted). 
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Du Bois observed that the dominant trend among historians effectively “oblite-
rated the history of the Negro in America,” ignoring specific disputes over slavery 
and abolition democracy as if “a great nation murdered thousands and destroyed 
millions on account of abstract doctrines concerning the nature of the Federal 
Union.”369 As a voice in the wilderness against this trend, Du Bois’s 1935 Black 
Reconstruction attempted to tell the history of the era from the perspective of 
someone who actually believed in “the equal manhood of black folk.”370 He wrote 
that “the failure legally to convict Johnson has remained to frustrate responsible 
government in the United States ever since.”371 Johnson and other “legalists may 
insist that consistency with precedent is more important than firm and far-
sighted rebuilding,” Du Bois wrote, but “manifestly, it is not. Rule-following, 
legal precedence, and political consistency are not more important than right, 
justice and plain common-sense.”372 

Taft was very much a participant in the trend Du Bois criticized. With an 
account of American history that ignored the existence of black people or their 
relationship to slavery and Reconstruction, he argued that historical practice 
could reveal the interbranch boundaries fixed by “acquiescence.”373 He thereby 
offered the Court a race-neutral method of returning the country to an idyllic 
prewar state in which the President and the states had been better able to resist 
congressional influence. After Myers, the Court issued many opinions that re-
viewed the constitutionality of legislative action with a lengthy analysis of his-
torical practice to determine which practices were “settled” before the Civil War 
and therefore permanently enforceable by the judiciary.374 These opinions stead-
ily painted legal boundaries over previously contested terrain in disputes that 
included not only the appointment,375 regulation,376 and removal377 of executive 
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officers; but also executive privilege378 and immunity;379 vetoes of the pocket,380 
legislative,381 and line-item variety;382 foreign agreements;383 and decisions con-
cerning foreign affairs.384 

Myers also had a significant effect on how these separation-of-powers ques-
tions reached the Supreme Court in the first place. When President Johnson 
wanted to challenge the constitutionality of the Tenure of Office Act, he tried to 
violate it—a decision that led to his impeachment for asserting the “more than 
kingly” power to dispense with an allegedly unconstitutional statute.385 Even the 
early-twentieth-century historians who denigrated the Reconstruction Congress 
warned that “to recognize any such [dispensation] power in the President would 
be to enable him to rule with such arbitrariness as to upset the principles and 
practices of all free government. The President can constitutionally defend his 
prerogatives with the veto power . . . .”386 Nor had it been obvious, before Myers, 
how anyone else could challenge the constitutionality of a statute on separation-
of-powers grounds. Madison predicted in 1789 that such a decision would never 
reach the judiciary.387 And a century later, when an individual plaintiff first chal-
lenged the constitutionality of the amended Tenure of Office Act, the Solicitor 
General scoffed at the idea that anyone but the President and the Senate were the 
“guardian of their rights” when they had “united in the legislative act.”388 

Myers reflected a very different attitude toward the judicial review of separa-
tion-of-powers questions. The case only reached the Court because President 
Wilson explicitly violated a statute. But the Court did not rebuke the President 
for violating his constitutional duty to take care that the removal law be faithfully 
executed. Instead, it held that the same duty prohibited Congress from limiting 
the President’s discretion about when to remove an executive officer who was 
failing to faithfully execute other laws. Moreover, even though Myers was seeking 
 

378. See, e.g., Trump v. Mazars USA, LLP, 140 S. Ct. 2019 (2020); United States v. Nixon, 418 U.S. 
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379. See, e.g., Trump v. Vance, 140 S. Ct. 2412 (2020); Barr v. Matteo, 360 U.S. 564 (1959). 
380. See, e.g., Wright v. United States, 302 U.S. 583 (1938); The Pocket Veto Case, 279 U.S. 655 
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381. See, e.g., INS v. Chadha, 462 U.S. 919 (1983). 
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to apply the statute and not challenge its constitutionality, the Court implicitly 
allowed anyone—individuals and executive-branch lawyers alike—to argue that 
a statute signed by the President unconstitutionally interfered with the presi-
dency’s prerogatives. From that point on, subsequent administrations could 
credibly contend that they would not consider themselves bound by statutes—
even statutes they had signed—if the statute violated the separation of powers. 

Although Myers involved a plaintiff who sought to enforce a statute that the 
President violated, it didn’t take long after Myers before the Court allowed indi-
vidual plaintiffs to challenge the constitutionality of statutes on separation-of-
powers grounds. Two years after Myers, Taft authored another separation-of-
powers opinion, J.W. Hampton, Jr. & Co. v. United States,389 in which he affirmed 
that it was the Court’s responsibility to police the Constitution’s separation of 
the legislative, executive, and judicial powers.390 Subsequent cases have often 
quoted Taft’s words to explain the Court’s role in cabining each branch to its 
assumed position.391 This trend reached its logical extreme in 2020, when the 
Supreme Court struck down a statute that protected an executive officer from 
removal without cause392—even though the President who signed the statute 
into law considered it one of his greatest legislative achievements, and even 
though the person occupying the office at issue was not protected by the provi-
sion. The Court in Seila Law extensively paraphrased Myers and praised Taft’s 
“exhaustive examination of the First Congress’s determination in 1789, the views 
of the Framers and their contemporaries, historical practice, and our precedents 
up until that point.”393 

i i i .  deconstructing the juristocratic separation of 
powers 

As the previous Parts show, the juristocratic separation of powers is not a 
given or inherent feature of written constitutionalism. In the United States, it 
was a contingent development fueled in part by what Du Bois called the “coun-
ter-revolution of property.”394 That counterrevolution manifested in part in the 
Lost Cause reaction to Reconstruction that lived on in the Dunning School’s his-
toriography of the era. 

 

389. 276 U.S. 394 (1928). 
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To be sure, this counterrevolution was not the only factor that gave rise to 
the juristocratic separation of powers.395 But the key insight of Part II is that 
though the juristocratic separation of powers is today described as a consistent 
historical practice—what “the Framers and their contemporaries” intended396—
the practice was begun less than a century ago in the grips of a particular re-
vanchist ideology. Myers converted Dunning School dogma—that if only the 
Court had backed President Johnson, Reconstruction could have turned out 
quite differently—into separation-of-powers doctrine. By aggrandizing the role 
of the Court, Taft and his contemporaries were able to provide legal cover for the 
historic injustice of the post-Reconstruction era.397 

Having elucidated this juristocratic turn, our aim now is to deconstruct it. 
The juristocratic approach represents a shift from the republican conception 
along four dimensions. It imagines a fixed constitutional order (as opposed to a 
provisional and unfinished template), anchored in the legal entitlements of the 
branches (as opposed to the ongoing work of negotiation, accommodation, and 
statecraft). These legal entitlements embolden presidential dispensation: if fixity 
is the goal, a qualified presidential veto is no longer enough. Reliance on courts, 
in turn, reinforces the rhetoric of absolutist legal entitlements rather than uncer-
tain political struggles. On this view, a “settled” constitutional order is secured 
by judicial decisions, rather than revised through legislative politics. Judicial re-
view, meanwhile, legitimates presidential dispensation by imbuing it with legal 
sanction. Though the four elements needn’t coincide as a matter of logic or ana-
lytical thinking, they thus reinforce each other—each working to entrench the 
others. The figure below offers a visualization of this separation-of-powers 
counterrevolution. 

 

395. As many scholars have shown, other causes include the New Deal fear of domination by an 
emergent administrative state and a widely perceived need for a more powerful presidential 
office. See generally, e.g., Post, supra note 341 (describing Taft’s broader views on the im-
portance of a strong Executive); Rosenblum, supra note 301 (explaining that the New Dealers 
embraced the principle of separation of powers as a means of guarding against fascism); 
SKOWRONEK, supra note 303 (describing the struggle between the presidency and Congress 
for control over the growing administrative state). 

396. Seila L., 140 S. Ct. at 2197. 
397. See Jamal Greene, (Anti)Canonizing Courts, 143 DAEDALUS 157, 158 (2014) (arguing that the 

“tendency to view courts as external to society may be succinctly termed the canonization of 
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for judicial review, in which constitutionalization is driven “by attempts to maintain the social 
and political status quo and to block attempts to seriously challenge it through democratic 
politics”). 
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figure 1 .  two models of the separation of powers 
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Through these elements, the juristocratic separation of powers undermines 

each of the normative values advanced in Part I. It leads to judicial domination, 
which inhibits constitutional imagination and makes government less answera-
ble to the people. And it advances a “superstitious” rule of law—one that mis-
represents, or at least misconstrues, the role of statutes in constituting constitu-
tional government.398 Ultimately, the juristocratic conception makes the 
discretion of five Justices, unrestrained by any democratic procedure, supreme 
over institutions whose decisionmaking is more consistent with political equal-
ity. Taken together, we argue, the juristocratic separation of powers fails as a nor-
mative structure of American constitutional government.399 It renders each 
branch in isolation—and all three in combination—less capable of constituting a 
“respect-worthy” system of governance.400 
 

398. See Jeremy Waldron, Legislation and the Rule of Law, 1 LEGISPRUDENCE 91, 100 (2007) (cau-
tioning against wedding the rule of law “to a superstitious view of law”). 

399. Aspects of our argument might have implications for the substantive rules restraining gov-
ernment power as well, including those contained in the Bill of Rights. Cf., e.g., Genevieve 
Lakier, The Non-First Amendment Law of Freedom of Speech, 134 HARV. L. REV. 2299 (2021) 
(elucidating the role of statutes and the problems of judge-made constitutional law in consti-
tuting our free-speech tradition). But see, e.g., Raines v. Byrd, 521 U.S. 811, 828-29 (1997) 
(distinguishing the role of judicial enforcement “in the protection it has afforded . . . individ-
ual citizens and minority groups against oppressive or discriminatory government action” and 
observing that “[i]t is this role, not some amorphous general supervision of the operations of 
government, that . . . has permitted the peaceful coexistence of the countermajoritarian im-
plications of judicial review and the democratic principles upon which our Federal Govern-
ment in the final analysis rests” (quoting United States v. Richardson, 418 U.S. 166, 192 (1974) 
(Powell, J., concurring))). 

400. See Frank I. Michelman, Is the Constitution a Contract for Legitimacy?, 8 REV. CONST. STUD. 101, 
105 (2003) (“Legitimacy (where it exists) descends to specific legal acts from the ‘respect-
worthiness’ . . . [of the] system, or practice, or ‘regime’ of government.”); cf. Richard H. Fal-
lon, Jr., Legitimacy and the Constitution, 118 HARV. L. REV. 1787, 1813-42 (2005) (unpacking 
different senses of legitimacy as they relate to the judiciary); Ryan D. Doerfler & Samuel 
Moyn, Democratizing the Supreme Court, 109 CALIF. L. REV. 1703, 1710-11 (2021) (discussing 
the relationship between the Court and democratic legitimacy). 

creo
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A. Nondomination 

The republican ideal of nondomination entails the ability to make choices 
freed from the arbitrary control of another. Analogizing to horse-riding, Philip 
Pettit explains that even when the rider loosens the reins, the horse is not free. 
For the rider retains “reserve control”; any appearance of choice is only by grace 
of the rider.401 

Under the juristocratic separation of powers, the choices of our representa-
tive branches about how to structure the federal government by statute are con-
trolled by the Supreme Court’s arbitrary discretion. The Court retains “reserve 
control” even when it permits a particular statutory design. Indeed, Myers itself 
did not suggest that all presidential exercises of Article II powers were immune 
from statutory regulation.402 Although race and Reconstruction had been at the 
heart of national debates after the Civil War, another major topic was civil-ser-
vice reform and opposition to corruption.403 Taft had spent much of his career 
supporting civil-service reform,404 and he was careful to include a paragraph in 
Myers declaring that he had no intention of undermining his generation’s anti-
corruption measures: if Congress wanted to prohibit presidential removal of cer-
tain officers for no reason other than partisanship, it was free to pass a statute 
doing so.405 The proviso reserved legislative authority to regulate in those ways 
that Taft valued, even as the case overrode closely related removal restraints that 
a majority of Congress had supported and that President Grant had signed into 
law. 

The Supreme Court and legal scholars have spent the century since Myers 
attempting to explain just when it is appropriate for Congress and the President 
to pass a statute regulating the presidency. That effort has been self-defeating. 
Three (incompatible) arguments have emerged for how to distinguish “preclu-
sive” Article II authority from Article II powers that Congress and the President 

 

401. PHILIP PETTIT, JUST FREEDOM: A MORAL COMPASS FOR A COMPLEX WORLD 1-3 (2014). 
402. See Myers v. United States, 272 U.S. 52, 127 (1926) (citing United States v. Perkins, 116 U.S. 

483, 485 (1886)). 
403. See generally ARI HOOGENBOOM, OUTLAWING THE SPOILS: A HISTORY OF THE CIVIL SERVICE 

REFORM MOVEMENT 1865-1883 (1961) (cataloguing post-Reconstruction efforts at civil-ser-
vice reform culminating in the passage of the Pendleton Act of 1883, ch. 27, 22 Stat. 403). 

404. See, e.g., TAFT, supra note 312, at 58-59, 67; WILLIAM DUDLEY FOULKE, FIGHTING THE SPOILS-

MEN: REMINISCENCES OF THE CIVIL SERVICE REFORM MOVEMENT 213-14 (1919). 
405. Myers, 272 U.S. at 173-74; Post, supra note 341, at 170 (discussing Taft’s attempt to insulate 

civil-service reform efforts from his holding in Myers). 
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can regulate by statute.406 None is convincing on its own terms. The Constitu-
tion, moreover, supplies no principle through which to choose among them. In-
stead, the choices of our representative branches about how to structure the fed-
eral government by statute are subject to the whim of the reigning Court 
majority; they are controlled without reciprocation by the Supreme Court’s ar-
bitrary discretion. 

1. Arbitrary Entitlements 

a. Core/periphery. — After Myers, when the Supreme Court considered fol-
low-on challenges to Congress and the President’s power to pass a statute regu-
lating the President’s removal power, the Court sought to distinguish “core,” un-
limitable aspects of the President’s powers from more peripheral aspects that a 
statute is free to regulate. In one of the first such cases, Humphrey’s Executor v. 
United States,407 the Court wrote that Myers had done nothing more than protect 
the President’s core power to supervise “purely executive officers,” such as post-
masters.408 The Court held that the duties of “quasi-legislative or quasi-judicial” 
officers were more peripheral to the President’s own powers, and therefore Con-
gress and the President could freely prevent the President from removing officers 
of agencies intended to be “independent of executive authority.”409 More re-
cently, the Court refined this analysis into a standard that Congress may not “un-
duly interfere with the functioning of the Executive Branch.”410 The Court sug-
gested that Congress generally violates Article II when it regulates the removal 
of officers who wield “substantial executive power.”411 

Then-Professor David J. Barron and Professor Martin S. Lederman provided 
an extensive defense of this sort of core/periphery distinction in their account of 
the President’s commander-in-chief authority.412 As Barron and Lederman ex-
plain, 

The notion is that certain Article II clauses . . . afford the President at 
least two types of constitutional powers: those that he may exercise on 
his own but that are regulable by statute, and those that form [a] 

 

406. See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 637-38 (1952) (Jackson, J., con-
curring). 

407. 295 U.S. 602 (1935). 

408. Id. at 628. 
409. Id. at 625, 628. 
410. Seila L. LLC v. Consumer Fin. Prot. Bureau, 140 S. Ct. 2183, 2199 (2020). 
411. Id. at 2200. 

412. See David J. Barron & Martin S. Lederman, The Commander in Chief at the Lowest Ebb—Fram-
ing the Problem, Doctrine, and Original Understanding, 121 HARV. L. REV. 689, 721 (2008). 
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‘core’ . . . of the Executive’s powers . . . [or] an indefeasible scope of 
[presidential] discretion.413 

This core “may vary, depending on the particular authority in question.”414 In 
the context of the commander-in-chief authority, Barron and Lederman argue 
that the Constitution creates a preclusive “superintendence” authority, while 
other forms of presidential war powers—even tactical decisions on the battle-
field—are “peripheral” (meaning amenable to statutory regulation). Barron and 
Lederman recognize, however, that “it is difficult to ascertain the precise content, 
or breadth . . . [of] some such superintendence core.”415 

The difficulty is more fundamental than Barron and Lederman suggest; the 
core/periphery distinction simply does not supply a judicially manageable stand-
ard for courts to delineate presidential dispensation. The structural provisions 
themselves provide no basis along which to identify a core aspect of the com-
mander-in-chief authority, for example, or to distinguish this core from the 
power’s otherwise regulable periphery. As illustrated by the 1866 military appro-
priation act that prohibited President Johnson from giving direct orders to mili-
tary officers, the relevant history can be used to support some exceedingly lim-
ited superintendence “core” or none at all.416 Moreover, history itself is a 
problematic source of implied legal limits on a statute, for reasons that we dis-
cuss below.417 Nor are some aspects of presidential power more inherently regu-
lable than others.418 The pardon power, for example, which is often invoked as 
the classic plenary power of the presidency, was repeatedly regulated by Parlia-
ment.419 

Functional considerations similarly fail to establish a principled core/periph-
ery framework. The constitutional values at stake are contested and compet-
ing.420 As a result, sorting the same constitutional authority into its core and pe-
ripheral components “will ultimately reflect . . . the taxonomist’s estimation of 

 

413. Id. at 726. 
414. Id. at 728. 
415. David J. Barron & Martin S. Lederman, The Commander in Chief at the Lowest Ebb—A Consti-

tutional History, 121 HARV. L. REV. 941, 1102 (2008). 
416. See supra notes 202-205 and accompanying text. 

417. See infra Section III.B.1. 
418. See Saikrishna Prakash, Regulating Presidential Powers, 91 CORNELL L. REV. 215, 236 (2005) 

(“However one might segregate presidential powers, none of the potential groupings help 
justify congressional regulation of particular presidential powers. . . . Nor can one separate 
executive powers into core and periphery by attempting to ascertain which powers are (and 
are not) inherently regulable.”). 

419. See infra notes 587-594 and accompanying text. 
420. See Magill, supra note 25, at 604-05. 
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the relative importance and value of the various powers”—or the various aspects 
of any one power—and the political and moral tradeoffs of congressional regu-
lation as to that authority.421 The fundamental disagreement in landmark cases 
such as Morrison v. Olson422 is precisely over this relative estimation of values. At 
issue in Morrison was whether the President should have “complete control over 
[a criminal] investigation and prosecution,” as Justice Scalia pressed in dissent. 
Answering that question ultimately turns on whether it is “unthinkable” as a 
normative matter “that the President should have such exclusive power, even 
when [the] alleged crimes [concern] him or his close associates.”423 For the dis-
sent, any loss of legal accountability for presidential misconduct was not only 
thinkable but preferable to the alternative of a more politically exposed presi-
dency.424 As Morrison suggests, the disagreement is not isolated to the boundary 
cases; it goes to the very crux of what it means to vest the executive power in the 
President. Even accepting the position that judicial manageability emerges from 
the “outputs” of judicial review, not the constitutional inputs,425 adjudication has 
failed to construct any coherent and roughly agreed-upon core. 

As we argue below, these are questions that operate at the level of political 
morality, not legality.426 They implicate abstract moral principles with no clear 
connection to articulable legal standards. Even accepting any one account of the 
principles at issue—for example, presidential control and democratic accounta-
bility in the context of the removal authority427—there is no apparent connection 
between the specific institutional mechanism that the Court prohibits (or re-
quires), and the realization or approximation of these abstract and more systemic 
principles. As Professor Aziz Z. Huq argues in the context of a presidential re-
moval power, “[e]mpirical evidence and political science models . . . show that 
the power to remove is sometimes unnecessary and sometimes ineffectual to the 
goal of political control of the bureaucracy.”428 For instance, a presidential au-
thority to dispense with for-cause removal protections can undermine the Pres-
ident’s ability to credibly commit to certain policy courses.429 As Huq concludes, 

 

421. Prakash, supra note 418, at 237. 
422. 487 U.S. 654 (1988). 
423. Id. at 710 (Scalia, J., dissenting). 
424. See id. at 712-13. 

425. See Richard H. Fallon, Jr., Judicially Manageable Standards and Constitutional Meaning, 119 
HARV. L. REV. 1275, 1282-83 (2006). 

426. See infra pp. 3071-73. 
427. See, e.g., Free Enter. Fund v. Pub. Co. Acct. Oversight Bd., 561 U.S. 477, 499 (2010). 
428. Aziz Z. Huq, Removal as a Political Question, 65 STAN. L. REV. 1, 6 (2013). 
429. Id. at 44-45, 44 n.211. 
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“there is no stable positive correlation between presidential control and demo-
cratic accountability.”430 

Recognizing such limitations on judicial manageability, Professor Saikrishna 
Prakash has in effect flipped the core-periphery allocation, carving out an excep-
tionally narrow “periphery” and an exceedingly broad “core.” He argues that the 
Constitution expressly identifies those powers that Congress can regulate—for 
example, the appointment of inferior officers. For Professor Prakash, these are 
the only powers that Congress and the President can regulate by statute.431 The 
Constitution otherwise affords Congress no “generic power” to pass a bill regu-
lating either the executive branch or the courts.432 The argument relies on an 
exceptionally narrow construction of the Necessary and Proper Clause, which of 
course comprises just such a generic delegation of power—specifically to Con-
gress. As others have written, the Necessary and Proper Clause operates as some-
thing of “a master provision” allocating to Congress decision-making responsi-
bility to make all laws necessary to implement executive and judicial powers; it 
is a “broad and explicit (though not limitless) discretion to compose the govern-
ment and prescribe the means of constitutional power.”433 

b. Open-ended/specific clauses. — Not every scholar has accepted the Supreme 
Court’s modern approach that distinguishes core Article II powers with which a 
statute may not interfere from peripheral Article II powers that a statute may 
regulate. Recognizing the significance of the Necessary and Proper Clause to the 
statutory regulation of executive (and judicial) power—and the lack of any es-
sentialist limits on these interbranch dynamics—Dean John Manning has argued 
that the Constitution supplies no “freestanding separation of powers princi-
ple.”434 But in treating the separation of powers as an “ordinary” method of in-
ferring judicially enforceable limits on statutes from the more specific clauses of 
Article II, Manning effectively resurrects the very essentialist understanding of 
the separation of powers that he so forcefully repudiates. 

Manning relies on a vigorous expressio unius argument to distinguish the 
President’s exclusive powers from those that can be regulated by Congress. He 
contends that when the Constitution vests a “specific” power in a particular 
branch of government or describes a specific process by which the government 

 

430. Id. at 6; see also Seila L. LLC v. Consumer Fin. Prot. Bureau, 140 S. Ct. 2183, 2237 (2020) 
(Kagan, J., dissenting) (“Of course, the right balance between presidential control and inde-
pendence is often uncertain, contested, and value-laden.”). 

431. Prakash, supra note 418, at 235. 
432. Id. at 230. 
433. John F. Manning, The Supreme Court, 2013 Term—Foreword: The Means of Constitutional Power, 

128 HARV. L. REV. 1, 6-7 (2014). 
434. Manning, supra note 1, at 1943. 
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must operate, the Constitution implicitly prohibits alternative statutory arrange-
ments.435 For example, Manning argues that the clauses of Article II that vest 
“executive Power” in the President and require the President to “take Care that 
the Laws be faithfully executed” both seem “straightforwardly to call for the 
recognition of sufficient ‘executive Power’ to allow the President to remove sub-
ordinates who, in his or her view, are not faithfully implementing governing 
law.”436 He therefore concludes that statutes interfering with the President’s re-
moval power are potentially unconstitutional: “because the Take Care Clause 
speaks directly to the President’s responsibilities over law execution, principles 
of ordinary interpretation suggest that the extent of any ‘executive Power’ of re-
moval should be determined in light of the duties imposed by [this] more spe-
cific clause . . . .”437 

But this argument has two subtle flaws. First, even the most specific clauses, 
including the Take Care Clause, reflect abstract principles with many competing 
meanings. Deeply attuned to this multiplicity of meanings,438 Manning none-
theless selects one: an allegedly straightforward exclusive removal power. By 
choosing one among many interpretations of a constitutional provision as the 
exclusive “specific” meaning, Manning effectively shifts the same level-of-gen-
erality problem that he so powerfully criticizes to a different textual home. 

Second and more fundamentally, an expressio unius argument for interpreting 
the Constitution fails to depict the structure of American constitutional govern-
ment. The most relevant example of the problem with such an argument is Ar-
ticle II, Section 4, which provides that “all civil Officers of the United States[] 
shall be removed from Office on Impeachment for, and Conviction of, Treason, 
Bribery, or other high Crimes and Misdemeanors.”439 This is a specific textual 
commitment of a removal power to the Senate, one that some members of the 
First Congress argued was the only method by which an officer could be re-
moved.440 Yet we are aware of no modern scholar who argues that impeachment 
should provide the sole mechanism for firing civil officers. 

Similarly, Article II, Section 2 provides that the President “shall have Power, 
by and with the Advice and Consent of the Senate, to make Treaties, provided 
 

435. Id. at 1947-48, 2005-13. 
436. Id. at 2035-36. 

437. Id. at 2037. 
438. See Jack Goldsmith & John F. Manning, The Protean Take Care Clause, 164 U. PA. L. REV. 1835, 

1836-38 (2016). 
439. U.S. CONST. art. II, § 4. 
440. See supra note 105 and accompanying text; cf. Edward S. Corwin, Tenure of Office and the Re-

moval Power Under the Constitution, 27 COLUM. L. REV. 353, 358 (1927) (emphasizing that the 
Impeachment Clause is one of “[t]he only provisions of the Constitution which deal[s] di-
rectly with the question of removal as it affects civil officers of the United States”). 
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two thirds of the Senators present concur.”441 Under the exclusio principle, it 
would be unconstitutional for Congress to pass a statute authorizing the Presi-
dent to enter into agreements with foreign countries, because such a statute 
would authorize the creation of international agreements outside this finely-
wrought constitutional procedure for treaties. Yet the Court has consistently ac-
cepted the legality of executive agreements, even as executive agreements have 
eclipsed treaties in practice.442 

The exclusio principle becomes only more problematic when constitutional 
governance is viewed from a functional perspective. It is difficult to uphold bi-
cameralism and presentment as the exclusive means of lawmaking, for example, 
when executive regulations are the predominant form of policymaking in the 
modern state.443 The appointments process has been systematically displaced by 
the role of “actings” in agency leadership.444 And if presidents could only exercise 
the recognition power by “receiv[ing] ambassadors and other public Ministers,” 
Zivotofsky II, which concerned a citizen’s passport specifications, would present 
a very different kind of constitutional case.445 At a conceptual level, the whole 
idea of concurrent powers—the famous Youngstown “category two”—would 
seem in tension with a robust expressio unius principle.446 

In short, the textualist defense of presidential dispensation argues that the 
separation-of-powers principle remains enforceable through the negative impli-
cations of the more specific constitutional clauses. Yet those negative implica-
tions suffer from the same indeterminacy problems underlying the separation-
of-powers principle itself. 

 

441. U.S. CONST. art II, § 2. 
442. See, e.g., Field v. Clark, 143 U.S. 649 (1892); United States v. Belmont, 301 U.S. 324 (1937); see 

also Oona A. Hathaway, Treaties’ End: The Past, Present, and Future of International Lawmaking 
in the United States, 117 YALE L.J. 1236, 1239 (2008) (explaining that executive agreements are 
“an increasingly common path” for making international law); Curtis A. Bradley & Jack L. 
Goldsmith, Presidential Control over International Law, 131 HARV. L. REV. 1201, 1209-17 (2018) 
(detailing the decline of treaties as “the U.S. government in making binding international 
obligations has come to rely much more heavily on executive agreements”). 

443. See, e.g., Strauss, supra note 2, at 582. 
444. Anne Joseph O’Connell, Actings, 120 COLUM. L. REV. 613, 617, 625 (2020). 

445. See Zivotofsky II, 576 U.S. 1, 10-14 (2015). 
446. See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 637 (1952) (Jackson, J., concur-

ring) (describing “a zone of twilight in which [the President] and Congress may have concur-
rent authority”); see also infra notes 487-488 and accompanying text (discussing Youngstown). 
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c. “Royal residuum.” — Finally, the rise of originalist scholarship about the 
presidency has led some scholars to transpose a modern understanding of pres-
idential dispensation on Founding-era conceptions.447 These scholars argue that 
the President’s authority to violate statutes stems from a “residuum” of kingly 
authority implicitly preserved in Article II.448 This account suggests that aspects 
of the Crown’s royal prerogative implicitly survive in the constitutional office of 
the President, which includes the power to violate statutes that interfere with 
Article II.449 

The problem with this argument is that the Crown did not possess any dis-
pensation power at all, at least by the eighteenth century. As detailed above, any 
such authority was expressly repudiated in the English Bill of Rights.450 To the 
extent that Article II retains aspects of the royal prerogative, it would provide a 
constitutional source of inherent authority for the President—that is, power that 
the President may exercise even absent statutory authorization—but not a basis 
to violate statutes regulating, for example, the removal of executive officers. As 
Professors Barron and Lederman observe, “It is common for defenders of presi-
dential prerogatives to conflate inherent . . . powers with preclusive ones, and to 
assume that any powers granted by Article II must also be immune from statu-
tory limitation.”451 

d. Summary. — As the foregoing shows, the separation of powers is legally 
vague; there are multiple, incompatible approaches. Legal reasoning does not 
lead to agreement as to either the standards or methods of decision. Instead, un-
der the juristocratic separation of powers, Congress and the President’s choices 
about how to design the federal government are controlled without reciprocation 
by the Supreme Court’s arbitrary discretion. It is arbitrary in the sense just 
shown: the Court’s disagreement with the political branches is based on the Jus-
tices’ sense of what the administrative state should look like, not on any objective 

 

447. See Mortenson, supra note 7, at 1172-74 (labeling this the “royal residuum” theory and advanc-
ing an originalist argument against this interpretation of Article II); cf. Saikrishna B. Prakash 
& Michael D. Ramsey, The Executive Power over Foreign Affairs, 111 YALE L.J. 231, 234 (2001) 
(“[T]he President enjoys ‘residual’ foreign affairs power under Article II, Section 1’s grant of 
‘the executive Power.’” (quoting U.S. CONST. art. II, § 1)); Michael Stokes Paulsen, Youngs-
town Goes to War, 19 CONST. COMMENT. 215, 237-38 (2002) (“Traditionally, the ‘executive 
power’ was understood at the time of the framing as including the power of war and peace, 
and all external relations of the nation.”); John C. Yoo, The Continuation of Politics by Other 
Means: The Original Understanding of War Powers, 84 CALIF. L. REV. 167, 231-32 (1996) (“The 
history behind Massachusetts’ 1780 constitution demonstrates the shared understanding that 
the executive branch should wield strong war-making powers.”). 

448. See Mortenson, supra note 7, at 1181. 
449. Id. at 1170-73. 
450. See supra note 191 and accompanying text. 
451. Barron & Lederman, supra note 412, at 741. 
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or agreed-upon criteria. And it lacks reciprocation because Congress and the 
President, our representative branches, are unable to negotiate with the Court to 
accept their interpretation. The Solicitor General and members of Congress of 
course can submit briefs to attempt to persuade the Court. But the Court pro-
ceeds as if there is some “answer” to the separation-of-powers question that is 
exogenous to the process of political negotiation. Put differently, the issue is re-
solved on the Court’s own terms—even when the statute at issue is ultimately up-
held. Under the juristocratic separation of powers, the Court thus dominates 
Congress and the President qua representative institutions of the public. 

2. An Impoverished Constitutional Imagination 

Judicial domination compromises the constitutional imagination by forcing 
everyone else to phrase the separation of powers in the legalistic terms of the 
reigning Court majority. Perhaps most damaging has been the replacement of 
legal entitlements for political morality as the vocabulary of modern constitu-
tional discourse. Political morality asks legislators and Presidents to consider not 
just their own institutional prerogatives, but also how these institutional inter-
ests interact with substantive policy goals and current political conditions. But 
under a system of legal entitlements, those involved in the legislative process—
including, and perhaps especially, the President—develop strong institutional 
incentives to announce and loudly maintain absolutist claims of legal right. This 
exclusive focus on each branch’s supposed legal entitlements involves a tradeoff 
with other important values and argument types. It incentivizes participants to 
abstract away from the practicalities of governance and to press legal absolutes 
rather than to effectuate workable political accommodations.452 Reducing the 
separation of powers to a fight over legal entitlements thus emphasizes institu-
tional prerogatives and provides no constitutional vocabulary for discussing 
these other stakes. 

To illustrate the tradeoff, consider that many modern institutional claims ad-
vance political ideologies that the sitting President might reject. The claim of an 
unregulatable executive-removal power, for example, not only initially reflected 
a hostility to multiracial democracy but, even in the present, might interfere with 
substantive policy goals that the political branches would otherwise collabora-
tively seek to achieve—an independent consumer-protection agency,453 for ex-
ample, or the administration of a vaccine according to science-driven decision-

 

452. Cf. Rachel E. Barkow, More Supreme than Court? The Fall of the Political Question Doctrine and 
the Rise of Judicial Supremacy, 102 COLUM. L. REV. 237, 325-29 (2002); John Ferejohn, Judicial-
izing Politics, Politicizing Law, 65 LAW & CONTEMP. PROBS. 41, 41-43 (2002). 

453. See Seila L. LLC v. Consumer Fin. Prot. Bureau, 140 S. Ct. 2183, 2199 (2020). 
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making rather than partisan influence. Such a claim also might sit uncomforta-
bly with the political realities of the moment, as when Taft sought to preserve 
civil-service protections, or when a future President might decide to shore up 
norms of institutional independence at the FBI or the Federal Reserve. 

Yet because the claim of an exclusive removal power is currently regarded as 
a legal requirement of the presidency—a legal claim that even private parties can 
advance—there is little that the sitting President can do about it. By contrast, a 
President who vetoes a bill for interfering with a presidential prerogative must 
decide whether preserving that institutional commitment is worth it—or how 
that abstract commitment might be partially realized and partially reimagined in 
the particular context at issue. 

The problem is deeper than what types of administrative designs the juristo-
cratic separation of powers takes off the table. It is also about what argument 
types constitutional discourse views as legitimate.454 State building entails con-
stitutional imagination, political judgment, and compromise. As Professor Vicki 
C. Jackson argues, “[t]he ability to forge and enforce compromises is an essential 
aspect of any democratic government in a complex society.”455 But under the ju-
ristocratic conception, bargaining, social-science evidence, and political acumen 
involving what is feasible in hyperpolarized times—all “anti-modalities” of le-
galist discourse—are erased from the constitutional grammar of government de-
sign.456 The juristocratic separation of powers thus rejects the values and 
knowledge bases of statecraft, and it imagines that state building is possible 
without it. Rather than an interbranch process open to data-informed experi-
mentation, interinstitutional accommodation, and political negotiation involv-
ing many conflicting interests and goals, the juristocratic separation of powers 
reduces the structure of the state to an exercise in judicial fiat. 

It becomes the task of lawyers to fight over the abstract legal entitlements of 
the branches—often on behalf of private clients with no institutional stake in the 
fight and freed of any office-based commitment to advance the public trust. And 
it becomes the work of judges to divine these legal entitlements from scant and 
conflicting legal sources and abstract political ideals, even when the claim, prem-
ised, for example, on Article II, contravenes the informed judgment of the sitting 
President working with Congress. Inside the presidency as well, this focus on 

 

454. Cf. David E. Pozen & Adam M. Samaha, Anti-Modalities, 119 MICH. L. REV. 729, 731 (2021) 
(“[E]ven as this ‘legal grammar’ legitimates various analytical and rhetorical moves, it repu-
diates others.”). 

455. Vicki C. Jackson, Congressional Standing to Sue: The Role of Courts and Congress in U.S. Consti-
tutional Democracy, 93 IND. L.J. 845, 858 (2018). 

456. Pozen & Samaha, supra note 454, at 768-72 (arguing that such “anti-modalities” create a “res-
onance gap” between what matters to the citizenry and what matters to constitutional law). 
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legal entitlements privileges the role of lawyers and the criteria of legal argu-
ment. As one of us has written elsewhere, this primacy of lawyers can “subjugate 
a type of blended judgment—the ability to combine legal and extralegal (moral, 
policy, and political) considerations in the making of presidential judgment” 
about how best to achieve the conflicting goals of the state.457 

A constitutional discourse based on legal entitlements risks crowding out 
these nonlegal considerations, even in contexts where the legal claim itself is 
deeply contested, and the moral or policy considerations are especially 
weighty.458 It provides a “limited menu of argument types . . . expected to pro-
vide definitive answers” precisely where the goal should be more multifaceted 
contestation and a more provisional understanding of settlement.459 

Yet an alternative understanding of the Constitution—as the living, chang-
ing practice of constituting government—has coexisted, from the beginning, 
with the more rigid and static conception that today predominates.460 This al-
ternative understanding manifests in the value of nondomination so central to 
republican theorists of the separation of powers, at least since Montesquieu. And 
it is felt in the revisions to the separation of powers that made Reconstruction 
possible. It is in its moments of dynamism, of unfixity, that the separation of 
powers—as a bundle of permanently contested and fundamentally provisional 
ideas—has been reimagined and remade to accommodate the shifting policy 
needs and governance goals of the polity. This is the story of the rise of the ad-
ministrative state.461 It is the story of the institutionalization and diffusion of 
power inside the national security executive in the decades after 9/11.462 And it 
might in coming years be the story of a reinvented conception of the legitimate 
or appropriate jurisdictional bounds in judicial review of federal legislation.463 

 

457. Daphna Renan, The Law Presidents Make, 103 VA. L. REV. 805, 893 (2017); cf. Jackson, supra 
note 455, at 858 (“Knowing that the Court will step in to resolve disputes may be more likely 
to diminish than to enhance the willingness of the legislative branch to engage in compro-
mise.”). 

458. See Renan, supra note 457, at 893-95. 

459. See Pozen & Samaha, supra note 454, at 794. 
460. See GIENAPP, supra note 1, at 4. 
461. See generally, e.g., SKOWRONEK, supra note 303 (arguing that shifts in institutional power 

among the three branches allowed for the emergence of the modern administrative state); 

JERRY L. MASHAW, CREATING THE ADMINISTRATIVE CONSTITUTION: THE LOST ONE HUNDRED 

YEARS OF AMERICAN ADMINISTRATIVE LAW (2012) (describing the evolving separation of pow-
ers in administrative law since the eighteenth century). 

462. See, e.g., JACK GOLDSMITH, POWER AND CONSTRAINT: THE ACCOUNTABLE PRESIDENCY AFTER 

9/11, at xiii (2012). 
463. See, e.g., Doerfler & Moyn, supra note 400, at 1706. 
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These efforts are, and have always been, messy, contested, and contingent. 
But they have also been vital to preserving republican freedom from arbitrary 
rule—or to the answerability of government to the people.464 Statutory creativity 
undergirded Reconstruction’s efforts to advance racial equality. Legislative inno-
vations involving the presidency marked Progressives’ efforts to curb corruption 
and self-dealing in the exercise of government power. Expansive delegations 
gave the executive branch tools to confront a dangerously warming planet. A 
structural constitutional law that disables such transformations in the structure 
of the state—or erases from the menu of permissible argument types the policy 
goals of addressing inequality, corruption, or climate change; the social-science 
learning on agency design; or the political realities of partisanship and polariza-
tion in what can realistically be achieved—lives on borrowed time. Such an ap-
proach is able to proclaim commitments to a strongly unitary view of the Exec-
utive, for example, or to a reinvigorated nondelegation doctrine, only because it 
obscures the political developments that have in fact sustained the democratic 
legitimacy of American constitutional governance. 

B. Rule of Law 

The juristocratic separation of powers is often defended as a realization of 
the rule of law. The move only works, however, through a perversion of the role 
of statutes in constituting the constitutional order. Indeed, the use—or misuse—
of statutes has been central to the separation-of-powers counterrevolution ever 
since Taft recast compromise legislation of 1789 as the basis to impugn the work 
of subsequent Congresses. Rather than evidence of constitutional fixity, how-
ever, statutes reveal the provisional commitments of a polity bound by law and 
changeable through law. 

A rule of law defined by legislative interpretations that can be amended by 
future generations of political negotiators is more consistent with nondomina-
tion and political equality than a rule of law defined by judicial interpretations 
of allegedly settled statutory arrangements. Yet even on its own terms, the ju-
ristocratic separation of powers undermines whatever rule of law is “settled” by 

 

464. See PETTIT, supra note 41, at 186 (arguing that nondomination entails the permanent possi-
bility to contest what government is doing, and that “if the contestation establishes a mis-
match with [the people’s] relevant interests or opinions,” the people should be able to force 
change); BELLAMY, supra note 8, at 8 (“[C]onstitutionalism seeks to prevent arbitrary rule—
that is, rule that can avoid being responsive to the interest of the ruled . . . .”); see also Gerald 
J. Postema, Law’s Rule: Reflexivity, Mutual Accountability, and the Rule of Law, in BENTHAM’S 

THEORY OF LAW AND PUBLIC OPINION 7, 14 (Xiaobo Zhi & Michael Quinn eds., 2014) (“The 
opposite of accountability is not impunity (freedom from punitive response) but immunity 
(freedom from answerability).”). 
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earlier legislation: in normalizing the President’s violation of statutes, the ju-
ristocratic separation of powers makes it more difficult to hold power accounta-
ble to law. 

1. Historical Practice and the Rule of Law 

Following Taft’s use of the “Decision of 1789” in Myers, jurists and scholars 
from a range of methodological perspectives have come to interpret historical 
practice—and, in particular, early statutory enactments—as resolving constitu-
tional ambiguity.465 The idea seems to be that early statutes “fix” constitutional 
meaning in ways that future statutes can no longer transgress. This analytical 
move has gained renewed gusto in recent decades. Indeed, separation-of-powers 
doctrine has undergone a quiet conceptual reformulation, from its use of “his-
torical gloss” as a reason to defer to the political branches466 to its use as a reason 
to short-circuit the political process.467 When the judiciary recognizes historical 
practice as a reason to leave untouched a longstanding or recurring practice, the 

 

465. See, e.g., Lawrence B. Solum, The Fixation Thesis: The Role of Historical Fact in Original Mean-
ing, 91 NOTRE DAME L. REV. 1, 1 (2015) (arguing that “[t]he meaning of the constitutional 
text is fixed when each provision is framed and ratified,” and that this thesis is a “core idea[] 
of originalist constitutional theory”); William Baude, Constitutional Liquidation, 71 STAN. L. 
REV. 1, 4 (2019) (“Liquidation was a specific way of looking at post-Founding practice to settle 
constitutional disputes, and it can be used today to make historical practice in constitutional 
law less slippery, less capacious, and more precise.”); Samuel Issacharoff & Trevor Morrison, 
Constitution by Convention, 108 CALIF. L. REV. 1913, 1920 (2020) (arguing that “courts should 
give reasonably wide berth to systematic practices that have defined the way the government 
operates over a prolonged period of time,” and that “[d]epartures from settled institutional 
practices . . . merit no such deference”). 

466. See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 610-11 (1952) (Frankfurter, J., 
concurring) (“[A] systematic, unbroken, executive practice, long pursued to the knowledge 
of the Congress and never before questioned, engaged in by Presidents who have also sworn 
to uphold the Constitution, making as it were such exercise of power part of the structure of 
our government, may be treated as a gloss on ‘executive Power’ . . . .”). See generally Bradley & 
Morrison, supra note 5, at 413 (discussing Justice Frankfurter’s emphasis on “the importance 
of a practice-based ‘gloss’ on presidential power” in Youngstown). 

467. See, e.g., Seila L. LLC v. Consumer Fin. Prot. Bureau, 140 S. Ct. 2183, 2201 (2020); cf. Stephen 
Skowronek, The Reassociation of Ideas and Purposes: Racism, Liberalism, and the American Polit-
ical Tradition, 100 AM. POL. SCI. REV. 385, 385 (2006) (analyzing “the movement of ideas 
across purposes”). See generally Leah M. Litman, Debunking Antinovelty, 66 DUKE L.J. 1407, 
1410 (2017) (observing that, since 1997, “the Court has, on several occasions, trotted out the 
idea that legislative novelty signals that a statute is unconstitutional”). 
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judicial move might be justified as a form of “Burkean minimalism,”468 institu-
tional forbearance,469 or comparative institutional competence.470 These justifi-
cations fall away, however, when the Court relies on the novelty of a statutory 
enactment to disable it.471 

Yet statutes—or, more precisely, the absence of statutes—have come to as-
sume a peculiar status in constitutional law as evidence of implied legal limits on 
the discretion of future Congresses and presidents. As Chief Justice Roberts re-
cently declared: “‘Perhaps the most telling indication of [a] severe constitutional 
problem’ with an executive entity [created by statute] ‘is [a] lack of historical 
precedent’ to support it.”472 In this way, separation-of-powers doctrine has come 
to treat statutes as evidence of some grand constitutional plan—or at least a legal 
line in the sand that subsequent Congresses can no longer cross. 

As a normative account of the rule of law, this “static version of governance” 
is difficult to defend.473 “[N]ovelty is not the test of constitutionality when it 
comes to structuring agencies,” Justice Kagan recently emphasized in dissent: 
Congress does not regulate pursuant to “a Rinse and Repeat Clause.”474 Early 
statutes can tell us something important about the political constraints and dom-
inant ideologies of governance at any specific moment in time. But historical 
practice does not provide a legal source from which to infer limits on Congress 
and the President’s authority to design constitutional government. Even when 
history does reveal a particular convention or practice, once that convention is 
openly and notoriously altered through legislation, the provisional settlement no 
longer exists. Indeed, the very existence of a Supreme Court case involving a new 
statutory design reveals the absence of acquiescence from Congress. Any norma-
tive claim to institutional acquiescence has simply evaporated. As Kagan 
stressed, “each of the agencies the majority [today] fits within its ‘exceptions’ 
was once new; there is, as the saying goes, ‘a first time for everything.’”475 

 

468. Cass R. Sunstein, Burkean Minimalism, 105 MICH. L. REV. 353, 356 (2006); see also Bradley & 
Morrison, supra note 5, at 435. 

469. See STEVEN LEVITSKY & DANIEL ZIBLATT, HOW DEMOCRACIES DIE 125 (2018). 
470. See Curtis A. Bradley, Doing Gloss, 84 U. CHI. L. REV. 59, 64-66 (2017). See generally NEIL K. 

KOMESAR, IMPERFECT ALTERNATIVES: CHOOSING INSTITUTIONS IN LAW, ECONOMICS, AND 

PUBLIC POLICY 134 (1994). 
471. See, e.g., Litman, supra note 467, at 1478. 
472. Seila Law, 140 S. Ct. at 2201 (quoting Free Enter. Fund v. Pub. Co. Acct. Oversight Bd., 561 

U.S. 477, 505 (2010)). 
473. Id. at 2226 (Kagan, J., dissenting). 
474. Id. at 2241. 
475. Id. at 2242 (quoting Nat’l Fed’n of Indep. Bus. v. Sebelius, 567 U.S. 519, 549 (2012)). 
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There is a deep analytical disconnect between how statutes emerge and how 
they are treated in current constitutional argument. Legislative enactments de-
velop in response to specific policy problems, political conditions, institutional 
challenges, and governance concerns. In this sense, they are institutionally arbi-
trary: they reflect one path chosen among other plausible alternatives. But law-
yers and jurists looking back at this “mass of laws” attempt to retrofit them into 
a coherent constitutional blueprint. The absence of any particular agency design 
or congressional restriction, however, does not provide evidence of a considered 
rejection of that regulation’s constitutionality.476 

To the extent that prior legislative debates do reflect a deliberate discussion 
of the constitutional issue, as in the “Decision of 1789,” such legislative history 
might reveal the constitutional commitments of a particular legislator or group 
of legislators. But it does not demonstrate a “collective intent” of the enacting 
Congress, and certainly not a collective intent of some abstract institution of 
Congress.477 There is something decidedly odd about legislative history involv-
ing particular statutes informing how the Court infers legal limits on Congress 
and the President’s constitutional power to enact statutes, when in interpreting 
legislation itself, the Court has emphasized the problems with legislative history 
providing just this type of interpretive tool.478 

Legislation is constitutive of the structure of American constitutional gov-
ernment. But it is precisely its provisionality that makes it constitutive—that is, 
“able to reform itself.”479 Legislation does not represent a precommitment to 
avoid some alternative interinstitutional path; rather, it can reflect only the com-
mitment to adhere to the path chosen, unless and until it is changed by future 
statutes.480 Legislation thus provides durable but not immutable expressions of 
governing arrangements. To regard early statutes as evidence of a constitutional 
precommitment that future Congresses can no longer transgress “smacks more 

 

476. See, e.g., Litman, supra note 467, at 1478; cf. Chiafalo v. Washington, 140 S. Ct. 2316, 2328 
(2020) (“Congress’s deference to a state decision to tolerate a faithless vote is no ground for 
rejecting a state decision to penalize one.”). 

477. See, e.g., Kenneth A. Shepsle, Congress Is a “They,” Not an “It”: Legislative Intent as Oxymoron, 
12 INT’L REV. L. & ECON. 239, 244 (1992); John F. Manning, Without the Pretense of Legislative 
Intent, 130 HARV. L. REV. 2397, 2399 (2017); Jerry L. Mashaw, The Economics of Politics and the 
Understanding of Public Law, 65 CHI.-KENT L. REV. 123, 134 (1989). 

478. See, e.g., Exxon Mobil Corp. v. Allapattah Servs., Inc., 545 U.S. 546, 568 (2005) (“[T]he au-
thoritative statement is the statutory text, not the legislative history . . . . [L]egislative history 
is itself often murky, ambiguous, and contradictory.”). 

479. BELLAMY, supra note 8, at 5; see also id. at 175 (“[W]e must accept a continual process of re-
building the constitutional ship at sea.”). 

480. See THOMAS PAINE, RIGHTS OF MAN, supra note 96, at 15 (“A law not repealed continues in 
force, not because it cannot be repealed, but because it is not repealed; and the non-repealing 
passes for consent.”). 
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of Procrustes than Ulysses.”481 It marks “the artificially sustained ascendancy of 
one view in the polity over other[s],” while the underlying values and goals of 
the state remain fragmentary and contested.482 

In looking to statutes to construct a provisional constitutional order, the re-
publican conception thus offers a more appealing account of the rule of law—
one that better reconciles constitutionalism with democracy.483 The ability to act 
in concert notwithstanding fundamental disagreements about the role of the 
state, the values of presidentialism, the nature of checks and balances, and the 
characteristics of effective governance—as Professor Jeremy Waldron puts it, “in 
the circumstances of politics”—is precisely what makes the statutory construc-
tion of the separation of powers respect-worthy.484 As Waldron argues, “[t]he 
rule of law should not be wedded to a superstitious view of law or to a view that 
makes the processes of legal change obscure.”485 In contrast to legal change under 
the guise of interpretation or the myth of an early statutory consensus, connect-
ing the rule of law to statutes emphasizes that legislation is “a means by which 
the members of the society can take control of the basic structure of their society, 
publicly and transparently.”486 

2. Dispensation and the Rule of Law 

Even as it hangs on a superstitious view of law, the juristocratic separation of 
powers also makes it more difficult for law to hold the President to account. This 
is because the Court has made it more acceptable—or sociologically legitimate—
for the President to violate statutes. 

 

481. JEREMY WALDRON, LAW AND DISAGREEMENT 268 (1999). In Greek mythology, Procrustes 
“forces travelers to fit into his bed by stretching their bodies or cutting off their legs.” 
Procrustes, MERRIAM-WEBSTER DICTIONARY, https://www.merriam-webster.com/diction-
ary/Procrustes [https://perma.cc/4DUS-XJTT]. 

482. WALDRON, supra note 481, at 268; see also LOUIS MICHAEL SEIDMAN, ON CONSTITUTIONAL 

DISOBEDIENCE 61 (2013) (“[The] image of commitment over time eats its own tail. The very 
commitment that we as a political community have lived out is a commitment to openness, 
rebellion, and a continual straining against the yoke.”). 

483. Cf. MARK TUSHNET, TAKING THE CONSTITUTION AWAY FROM THE COURTS 26-31 (2000) (ar-
guing that “the rule of law entails that a legal system have a set of institutional arrangements 
sufficient to ensure the degree of stability necessary to guarantee that the law’s settlement 
function will be performed acceptably,” id. at 27, but a system of judicial supremacy is not 
more stable than alternatives, including legislation, id. at 29). 

484. Cf. WALDRON, supra note 481, at 108 (“A piece of legislation deserves respect because of the 
achievement it represents in the circumstances of politics: action-in-concert in the face of dis-
agreement.”). 

485. Jeremy Waldron, Legislation and the Rule of Law, 1 LEGISPRUDENCE 91, 100 (2007). 
486. Id. 

https://www.merriam-webster.com/dictionary/Procrustes
https://www.merriam-webster.com/dictionary/Procrustes
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In 1952, after President Harry S. Truman issued a wartime order to seize steel 
mills facing a strike, the Supreme Court invalidated the order because it violated 
existing statutes.487 In a famous concurring opinion, Justice Jackson contrasted 
the presidential conduct executing a congressional command (category “1”) or 
undertaken in the absence of congressional instruction (category “2”), with 
measures undertaken by the President that are “incompatible with the expressed 
or implied will of Congress” (category “3”).488 In the third category, Jackson ob-
served, the President’s “power is at its lowest ebb,” yet it may sometimes be suf-
ficient to overcome a contrary statute.489 Jackson’s three-category framework in 
the Steel Seizure case is often celebrated as a vindication of the rule of law. But in 
proposing a legal context for when a President can violate a statute—category 
three—the opinion made every subsequent presidential decision to counter-
mand a statute itself more legalistic, and thus more sociologically palatable.490 
Significantly, although Jackson could find several examples of Supreme Court 
precedents involving category one and category two, his only example of a cate-
gory three case in which the President prevailed was Myers.491 

Justice Jackson’s concurrence opened a door that later cases have since 
marched through. In 2015, for the first time, the Supreme Court “accepted a Pres-
ident’s direct defiance of an Act of Congress in the field of foreign affairs.”492 The 
decision, Zivotofsky II, condoned the actions of the George W. Bush and Barack 
Obama administrations, which refused to enforce a statute that required the 
State Department to list “Israel” on the passports of U.S. citizens born in Jerusa-
lem.493 As in Myers, the Court invalidated the statute for allegedly interfering 
with a core executive prerogative, this one the prerogative to recognize foreign 
countries.494 As Professor Jack Goldsmith has predicted, the decision’s influence 
is starkest inside the executive branch itself: 

Until Zivotofsky II, [executive branch] lawyers had to rely on shards of 
judicial dicta, in addition to executive branch precedents and practices, 

 

487. Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 585-87 (1952). 
488. Id. at 635-38, 637 (Jackson, J., concurring). 
489. Id. at 637. 
490. Cf. KEITH E. WHITTINGTON, POLITICAL FOUNDATIONS OF JUDICIAL SUPREMACY: THE PRESI-

DENCY, THE SUPREME COURT, AND CONSTITUTIONAL LEADERSHIP IN U.S. HISTORY 285-96 
(2007) (discussing how judicial review empowers the presidency). See generally Fallon, supra 
note 400, at 1794-96 (discussing the distinctions and interconnections of legal, moral, and 
sociological legitimacy). 

491. See Youngstown, 343 U.S. at 638 & n.4 (Jackson, J., concurring). 
492. Zivotofsky II, 576 U.S. 1, 61 (2015) (Roberts, C.J., dissenting). 
493. See id. at 5-7 (majority opinion). 
494. See id. at 29-32. 
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in assessing the validity of foreign relations statutes thought to intrude 
on executive power. But now they have a Supreme Court precedent with 
broad arguments for presidential exclusivity in a case that holds that the 
President can ignore a foreign relations statute.495 

It is a remarkable thing for the President to violate the law—even an allegedly 
unconstitutional law. The century before 1926 is replete with examples of presi-
dents complying with the governing statutory regime, even in those nooks and 
crannies of public law most closely associated with presidential prerogative, such 
as the commander-in-chief authority.496 But the more the Court domesticates 
the idea of presidential dispensation—by reconceptualizing the move in legalistic 
terms and giving it a judicial imprimatur—the more sociologically palatable and 
politically costless the practice of transgressing statutory restrictions becomes. 

American constitutional development is the story of a President emboldened 
to openly defy statutory enactments, finding legitimation and vindication 
through an increasingly politicized judiciary.497 The separation-of-powers coun-
terrevolution has resulted in both juristocracy and a “more than kingly” presi-
dency. 

C. Political Equality 

Judicial domination does not just undermine the rule of law. It also impedes 
political equality. 

Political equality has long been a guiding principle of American constitu-
tional government, even as the United States has never achieved this ideal in 
practice. Nevertheless, the ideal is approached when disputes about the con-
struction of the American state are resolved not by one special group of people 

 

495. Jack Goldsmith, Zivotofsky II as Precedent in the Executive Branch, 129 HARV. L. REV. 112, 114 
(2015). Goldsmith’s prediction has since been realized; executive-branch lawyers have cited 
Zivotofsky II to justify a President’s failure to comply with certain statutes. See Statutory Re-
strictions on the PLO’s Wash. Off., 42 Op. O.L.C. 1, 8 (2018), https://www.justice.gov/sites
/default/files/opinions/attachments/2021/01/19/2018-09-11-plo-office.pdf [https://perma
.cc/YD9C-R69U]. 

496. See Barron & Lederman, supra note 415 passim. 
497. See, e.g., Ferejohn, supra note 452, at 43 (“In view of [increasing judicial involvement in the 

structure of self-governance], it is no surprise that appointments to both the U.S. Supreme 
Court and to other federal courts have become partisan political issues.”); see also Neal Devins 
& Lawrence Baum, Split Definitive: How Party Polarization Turned the Supreme Court into a Par-
tisan Court, 2016 SUP. CT. REV. 301, 361 (“The growing ideological polarization of the parties 
at the elite level has given presidents stronger incentives to choose nominees whose ideologi-
cal orientations match those of the president’s own party.”). 

https://www.justice.gov/sites/default/files/opinions/attachments/2021/01/19/2018-09-11-plo-office.pdf
https://www.justice.gov/sites/default/files/opinions/attachments/2021/01/19/2018-09-11-plo-office.pdf
https://perma.cc/YD9C-R69U
https://perma.cc/YD9C-R69U
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or even one generation, but by ongoing political contestation among represent-
atives of a community of political equals. For all the deficiencies of Congress and 
the Presidency in representing such a community of equals, the two institutions 
do so better than do the Supreme Court Justices, appointed for life with senato-
rial advice and consent. Yet the juristocratic separation of powers holds that even 
in the face of genuine disagreement about fundamental questions of state design, 
the decisions of closely divided Court majorities should overrule the construc-
tion of the political branches articulated in statutes. As Professor Jeremy Wal-
dron argues in a related context, constitutional ambiguities today are settled not 
by voting among members of Congress and the President, but “by voting among 
Justices—some voting for one conception . . . [and] the others for another, and 
whichever side has the most votes on the Court prevails.”498 This is not “an ap-
propriate basis for the settlement of structural terms of association among a free 
and democratic people.”499 

By permitting the Court to overrule the considered judgment of the repre-
sentative branches on how to structure the separation of powers, the juristocratic 
conception substitutes provisionality with a judicially imagined fixity. In so do-
ing, the juristocratic separation of powers renders the people unable to mean-
ingfully contest the development of the state. Such a citizenry no longer stands 
in relations of political equality with those once able to contribute to—or op-
pose—contested features of constitutional governance.500 Rather, they are “en-
slaved” by the judgments of those who do (or did) have a say.501 

This would be so even if the privileged group were the Framers—and even 
if that generation’s structural understandings were pellucid. Consider, for exam-
ple, the Constitution’s protection of each state’s “equal suffrage in the Senate,” 
for which the text of the Constitution appears to foreclose any constitutional 
amendment.502 Such a provision, construed literally, would disable any future 
generation from rethinking how to make American democracy more representa-
tive of the people. Legal enforcement of this constraint by courts would seem to 

 

498. Jeremy Waldron, The Core of the Case Against Judicial Review, 115 YALE L.J. 1346, 1358 (2006). 

499. Id. 
500. See Danielle Allen, A New Theory of Justice: Difference Without Domination, in DIFFERENCE 

WITHOUT DOMINATION: PURSUING JUSTICE IN DIVERSE DEMOCRACIES 27, 38-39 (D. Allen & 
R. Somanathan eds., 2020) (arguing “for the primacy of political equality within any viable 
account of justice” and connecting the concept of political equality to “egalitarian access to the 
instrument of government” and Philip Pettit’s conception of “freedom from domination”). 

501. See Nikolas Bowie, Comment, Antidemocracy, 135 HARV. L. REV. 160, 205-08 (2021). 
502. U.S. CONST. art. V. 
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require something extraconstitutional—war? secession? an entirely new docu-
ment?—to permit democratic reform to the structure of national lawmaking.503 
Even if it were clear that this was the original understanding of Article V, it would 
be difficult to defend such a construction as consistent with political equality. 

In the context of most separation-of-powers disputes, moreover, there is no 
consensus view. As the foregoing showed, the constitutional goals are contested, 
and the potential constitutional standards are incompatible with each other and 
limited on their own terms. To the extent that separation-of-powers law is en-
trenching, then, it privileges the ideological commitments of individual jurists—
as Myers did Taft’s—not some collective understanding of constitutional con-
straint. The privileged few are a majority of five, sometimes with highly idiosyn-
cratic ideas about the design of the good state.504 It is no answer to say that the 
views of the Court reflect long-term thinking in contrast to the short-term think-
ing of the political branches. For the Court itself is deeply divided on which way 
that long-term thinking cuts, and it is divided along similar lines as the polity. 

By contrast, the republican conception acknowledges the basic reality that 
jurists, politicians, and We the People do not agree on what constitutional gov-
ernance entails, and that we do not know everything we need to know to make 
government effective for the future. It accepts that new problems and changing 
moral aspirations will put different burdens on the design of the state over time. 
But it also recognizes, more fundamentally, that our debates about the structure 
of the state are in part debates about what we want the state to be able to achieve. 
Rather than resolve these disagreements through a judicial aristocracy, itself 
closely divided, the republican separation of powers anchors ongoing contesta-
tion and provisional settlements in the principle of political equality.505 

 

503. See, e.g., ROBERT A. DAHL, HOW DEMOCRATIC IS THE AMERICAN CONSTITUTION? 145 (2d ed. 
2003) (describing this proviso in Article V as “totally impregnable”). But see David E. Pozen 
& Thomas P. Schmidt, The Puzzles and Possibilities of Article V, 121 COLUM. L. REV. 2317, 2393-
94 (2021) (arguing that reform might nonetheless be thinkable under an alternative approach 
to constitutional interpretation). 

504. See, e.g., United States v. Arthrex, Inc., 141 S. Ct. 1970, 1997-98 (2021) (Thomas, J., dissent-
ing) (observing that “[f]or the very first time, this Court holds that Congress violated the 
Constitution by vesting the appointment of a federal officer in the head of a department” and 
arguing that the decision has no foundation in early constitutional understandings). 

505. See WALDRON, supra note 481, at 264; BELLAMY, supra note 8, at 154 (“[R]epublicanism holds 
that the arbitrary rule of monarchs and their modern successors can only be avoided by some 
form of self-rule.”). In aligning with Bellamy, our account of republicanism diverges from 
Pettit’s and others who have argued from republican premises for judicial review—at least to 
the extent that those accounts embrace judicial supremacy. 
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Under the republican conception, the separation of powers remains a prin-
ciple that characterizes constitutional government.506 A President might veto a 
statute on the ground that she concludes the statute interferes with her consti-
tutional prerogative. A legislator might vote against a statute on the same con-
stitutional ground. And the people might vote out of office a legislator—or a 
President—whom they view as bucking established constitutional conventions. 
But disagreement over the design of the government is ultimately resolved 
through a political process that recognizes and respects the legitimacy of these 
competing views;507 it is not resolved by five Justices overruling the more repre-
sentative branches. 

To be sure, party discipline might affect whether the President vetoes legis-
lation, or whether a member of Congress votes to enact it. As scholars have 
shown, the “separation of parties” is felt in how the separation of powers is prac-
ticed.508 But the significant insights of the separation-of-parties literature should 
not obscure the strong institutional pressures inside the presidency to resist what 
might be perceived as a congressional encroachment in proposed legislation. The 
Attorney General has a longstanding institutional role in considering the long-
term implications of statutory designs on the presidency, a function today un-
dertaken in systematic fashion by the Office of Legal Counsel inside the Justice 
Department.509 In any event, party influence on the construction of the separa-
tion of powers by statute is not in principle at odds with the republican concep-
tion. Indeed, political parties are what make it possible for ordinary people to 

 

506. Cf. Jeremy Waldron, Non-Normative Principles 4-5 (N.Y.U. L. Pub. L. & Legal Theory Rsch. 
Paper Series, Working Paper No. 19-50, 2019), https://ssrn.com/abstract=3463964 [https://
perma.cc/J7A4-UDVH] (describing “characterizing principles” as those that define the “over-
all spirit or identity” of a legal system). 

507. See WALDRON, supra note 481, at 109 (“First, it respects . . . differences of opinion about jus-
tice and the common good . . . . Second, it embodies a principle of respect for each person in 
the processes by which we settle on a view to be adopted as ours even in the face of disagree-
ment.”). 

508. See Daryl J. Levinson & Richard H. Pildes, Separation of Parties, Not Powers, 119 HARV. L. REV. 
2311, 2315 (2006). 

509. See, e.g., Trevor W. Morrison, Constitutional Alarmism, 124 HARV. L. REV. 1688, 1707-23 (2011) 
(reviewing BRUCE ACKERMAN, THE DECLINE AND FALL OF THE AMERICAN REPUBLIC (2010)) 

(detailing the role of the Office of Legal Counsel inside the executive branch). Indeed, to the 
extent that there is an institutional disadvantage in protecting institutional prerogatives, it is 
with Congress, not the presidency. See Curtis A. Bradley & Trevor W. Morrison, Historical 
Gloss and the Separation of Powers, 126 HARV. L. REV. 411, 438-47 (2012); cf. Oona A. Hathaway, 
National Security Lawyering in the Post-War Era: Can Law Constrain Power?, 68 UCLA L. REV. 
2, 83-88 (2021) (proposing the creation of a congressional OLC). 
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understand and participate in politics at the national level.510 To the extent party 
discipline affects how the presidency and Congress behave in the legislative pro-
cess, this could reinforce the ability of those branches to advance the value of 
political equality. 

The concern, then, might be less party discipline than broken parties—an 
acute worry in current times.511 Dire problems in U.S. politics have put American 
constitutional democracy at profound risk.512 But scholars and jurists misdiag-
nose, and may exacerbate, these problems of constitutional governance by look-
ing to the juristocratic separation of powers to fix them. Indeed, fear of a broken 
republican ethos—of the corruption and gridlock of representative institutions—
has long driven contestation and innovation in what representative government 
should institutionally entail. Recent scholarship has reconstructed how parlia-
mentarism emerged in Europe between the 1760s and the twentieth century in 
response to these concerns.513 For European theorists of the period, institutional 
features such as ministerial government were understood to “prevent[] the leg-
islature from acting tyrannically or being seized by a violent faction.”514 Mean-
while, in the United States, the institutional presidency—including important 

 

510. Political scientists have long emphasized the centrality of parties to modern representative 
democracy, see E.E. SCHATTSCHNEIDER, PARTY GOVERNMENT 1 (1942), even as they disagree 
about current directions for reform, see, e.g., FRANCES MCCALL ROSENBLUTH & IAN SHAPIRO, 
RESPONSIBLE PARTIES: SAVING DEMOCRACY FROM ITSELF 20-25, 41 (2018) (arguing that “pro-
grammatic competition is the lifeblood of healthy democracy,” and that it is “best served by 
two large strong parties”); LEE DRUTMAN, BREAKING THE TWO-PARTY DOOM LOOP: THE CASE 

FOR MULTIPARTY DEMOCRACY IN AMERICA 6 (2020) (observing that political parties “make 
politics accessible to the masses” in advocating for multiparty democracy); cf. CHRISTOPHER 

H. ACHEN & LARRY M. BARTELS, DEMOCRACY FOR REALISTS: WHY ELECTIONS DO NOT PRO-

DUCE RESPONSIVE GOVERNMENT 321-24 (2016) (discussing the significance of parties for a 
group theory of democratic power). See generally Tarunabh Khaitan, Political Parties in Consti-
tutional Theory, 73 CURRENT LEG. PROBS. 89, 98 (2020) (“[P]olitical parties (in efficient mul-
tipartisan systems) reduce key information and transaction costs for both [the state and its 
people], making democracy possible” (internal citation omitted)). 

511. Concern about the existing party system in the United States (and beyond) takes myriad 
forms, including worries that parties have become too weak to serve their traditional coordi-
nating role, see, e.g., Samuel Issacharoff, Outsourcing Politics: The Hostile Takeover of Our Hol-
lowed-Out Political Parties, 54 HOUS. L. REV. 845 (2017), so polarized and fragmented as to 
undermine effective governance, see, e.g., Richard H. Pildes, Romanticizing Democracy, Political 
Fragmentation, and the Decline of American Government, 124 YALE L.J. 804, 809 (2014), unrep-
resentative, see, e.g., Jeffrey A. Winters & Benjamin I. Page, Oligarchy in the United States?, 7 
PERSPS. ON POL. 731 (2009), and disconnected from wider society, see, e.g., PETER MAIR, RUL-

ING THE VOID: THE HOLLOWING OUT OF WESTERN DEMOCRACY (2013). 
512. See, e.g., DRUTMAN, supra note 510, at 2 (describing the U.S. political system as “a doom loop 

of toxic politics”). 
513. See, e.g., SELINGER, supra note 143. 
514. Id. at 3. 
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statutory and norm-governed boundaries between the incumbent and the exec-
utive bureaucracy—emerged in part to curb self-dealing and resist a protofascist 
executive.515 

These political institutions and norm-governed practices are frighteningly 
under attack today, even as rigorous debate ensues on the conditions that might 
better promote negotiation and what Professor Vicki Jackson has termed “pro-
constitutional representation.”516 The republican separation of powers cannot 
protect American constitutional democracy from anticonstitutional representa-
tives. But it can help focus reform on the qualities of governance needed to make 
representative democracy work in our constitutional system. 

iv.  reconstructing the republican separation of powers  

In contrast with the juristocratic separation of powers, the republican con-
ception advances the values of political equality, nondomination, and the rule of 
law. A provisional understanding of the separation of powers enables a continu-
ous political community that is also a different—more expansive and inclusive—
community than the one that participated in ratification. Further, it grounds the 
legitimacy of the structure of the state not in some imagined consensus at the 
Founding,517 but rather in the permanent possibility of its contestation.518 It em-
braces rather than erases genuine disagreement about how to structure an effec-
tive government faithful to constitutional design and current moral commit-
ments. 

The nature of contestation implicates the institutions of political power. Un-
derstanding the President’s constitutional ability to disagree about what the sep-
aration of powers tolerates through the veto power, not dispensation, recognizes 
the authority of legislation as a democratically legitimate and durable—though 
not immutable—instrument of state-building. In looking to statutes to construct 
constitutional meaning, the republican separation of powers also uplifts a differ-
ent kind of decider: the representative institutions of American democracy. As 
fundamentally, it privileges a different form of argument. In centering statecraft, 
the republican conception accepts that problems of governance cannot be solved 

 

515. See, e.g., Renan, supra note 24; Rosenblum, supra note 301, at 3-5. 

516. Vicki C. Jackson, Pro-Constitutional Representation: Comparing the Role Obligations of Judges and 
Elected Representatives in Constitutional Democracy, 57 WM. & MARY L. REV. 1717 (2016). 

517. Cf. JACK N. RAKOVE, ORIGINAL MEANINGS: POLITICS AND IDEAS IN THE MAKING OF THE CON-

STITUTION (1996) (documenting the spectrum of positions held by early Americans on the 
questions of constitution-making and state design). 

518. See PETTIT, supra note 41, at 185. 
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by dictionary debates over the diction of Article II. Rather, they require leader-
ship, compromise, and creativity—that is, they require the exercise of both po-
litical judgment and constitutional imagination. A republican separation of pow-
ers thus recognizes that no legalistic definition of “legislative” or “executive” 
power can safeguard constitutional commitments to multiracial democracy, ef-
fective governance, or the peaceful transfer of power. We have the polity that We 
the People allow our elected representatives to create. If we don’t hold each other 
to standards of constitutional decency, we can’t expect the Court to save us from 
the consequences.519 

There is nothing given—certainly not “original”—about the countervailing 
juristocratic conception. And, although it is currently dominant, the juristocratic 
separation of powers does not have to remain so, as a matter of politics or doc-
trine.520 This Part recovers the judicial role in a republican separation of powers. 
To do so, we build on two longstanding jurisprudential ideas—the political-
question doctrine521 and a form of deferential review associated with Professor 
James B. Thayer.522 We then illustrate our conception of an appropriate judicial 
role with reference to existing case law. The Article concludes with three case 
studies to show what the republican conception would mean in practice. 

A. Who Decides? 

The central question distinguishing the juristocratic and republican separa-
tion of powers is who should have the primary authority to determine which 
structures of republican government are compatible with the Constitution’s lim-
its. Whereas the modern Supreme Court trusts only itself to enforce implied le-
gal limits on the political branches, the republican conception embraces an older 
perspective that “Congress must necessarily decide what government is estab-
lished . . . [and] whether it is republican or not. . . . And its decision is binding 
on every other department of the government.”523 

The republican conception thus anchors in our representative institutions 
the primary authority to give provisional meaning, through statutes, to the 
 

519. Cf. Postema, supra note 464, at 8, 21 (arguing that the “ethos of law” is ultimately “a matter of 
fidelity neither to law or to government, but rather of fidelity to each other”). 

520. Cf. Doerfler & Moyn, supra note 400, at 1753-71 (discussing proposals to disempower the Su-
preme Court from conducting judicial review of federal statutes on constitutional grounds). 

521. Jesse H. Choper provides the leading account of the separation of powers as a political ques-
tion for courts. See CHOPER, supra note 6; see also, e.g., Huq, supra note 428, at 70-76 (arguing 
that presidential removal power should be treated as a political question). 

522. See James B. Thayer, Origin and Scope of the American Doctrine of Constitutional Law, 7 HARV. 
L. REV. 129 (1893); see, e.g., Manning, supra note 433, at 51-54. 

523. Luther v. Borden, 48 U.S. (7 How.) 1, 42 (1849). 
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structure of constitutional government. This conception rejects the judicial con-
struction of implied legal limits on legislation regulating executive-congres-
sional dynamics, even in contexts that pertain to what today might appear as a 
“core” presidential prerogative. As the foregoing shows, American constitutional 
development reveals much more disagreement over whether any such core exists 
than our current theory and doctrine appreciate. 

Though we ground our argument in the values of political equality, non-
domination, and the rule of law—not textuality—we note that the Constitution 
itself offers plausible support for this perspective. Article I gives Congress many 
powers to construct the federal government.524 Most significantly, the Necessary 
and Proper Clause empowers Congress to “make all Laws . . . necessary and 
proper for carrying into Execution the foregoing Powers, and all other Powers 
vested by this Constitution in the Government of the United States, or in any 
Department or Officer thereof.”525 From the beginning of the United States’ his-
tory, members of Congress, the executive branch, and the judiciary have inter-
preted this final clause with reference to the “infinite variety, extent and com-
plexity” of possibilities by which “national exigencies are to be provided for, 
national inconveniencies obviated, [and] national prosperity promoted.”526 Se-
lecting among these possibilities primarily belongs to “the discretion of the na-
tional legislature . . . with respect to the means by which the powers [the Con-
stitution] confers are to be carried into execution.”527 

In contrast with this explicit grant of constitutive authority to Congress, the 
Constitution is ambiguous (at most) about the outer bounds of how this author-
ity can be exercised to construct the federal government. Several parts of the 
Constitution expressly limit Congress’s power, specifying where “Congress shall 
make no law”528 or “No . . . Law shall be passed.”529 Article II’s establishment of 
the presidency is not one of these areas. Instead, any limits Article II imposes on 
appropriate legislation must be implied. Implied limits are always subject to 
competing reasonable interpretations: the grant of any particular power to the 
President can be read either as an exclusive power that cannot be taken away, or, 
alternatively, as a default allocation that can be regulated by statute. Under the 
 

524. E.g., U.S. CONST. art. I, § 8, cl. 9 (authority to constitute inferior judicial tribunals); id. cls. 
12-16 (authority to raise and support armies, a navy, and the militia); id. cl. 17 (authority to 
construct the “Seat of the Government of the United States”). 

525. Id. cl. 18. 
526. Alexander Hamilton, Final Version of an Opinion on the Constitutionality of an Act to Establish a 

Bank (Feb. 23, 1791), in 8 THE PAPERS OF ALEXANDER HAMILTON 97, 105 (Harold C. Syrett & 
Jacob E. Cooke eds., 1965). 

527. McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 420-21 (1819). 
528. U.S. CONST. amend. I. 
529. Id. art. I, § 9, cl. 3. 
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republican conception, resolving these conflicting interpretations, provisionally, 
is the role of Congress and the President working through the legislative process. 

B. Building on Existing Theories of Judicial Deference 

The republican conception necessitates a shift in the locus of authoritative 
decisions on the separation of powers from the judiciary to the political process. 
As a matter of constitutional doctrine, that move can be framed either in terms 
of jurisdiction or merits. When the political character of the constitutional deci-
sion is instantiated in a statute, we find the distinctions between the two less 
illuminating than the shared concerns underlying them—for reasons we elabo-
rate below. We thus build out our conception of the judicial role in a republican 
separation of powers by drawing on both traditions. 

1. The Political Character of the Separation-of-Powers Decision 

The political-question doctrine is the name for when a court declines to con-
sider an issue before it because the case presents an issue of political discretion 
rather than legal right. As the Supreme Court recently observed, the doctrine 
entails “[t]he question . . . whether there is an ‘appropriate role for the Federal 
Judiciary’ in remedying the problem [at issue]—whether such claims are claims 
of legal right, resolvable according to legal principles, or political questions that 
must find their resolution elsewhere.”530 This idea resonates with the claim at the 
crux of our thesis: the separation-of-powers principle implicates real and mean-
ingful constitutional commitments, but it does not translate into a set of legal 
concerns for courts to enforce, nor a category of implied legal principles for 
courts to develop.531 

Identifying a question as political thus “signal[s] as adamantly as possible 
that neither [of the political branches], nor litigants, nor the public can look to 
the judiciary to resolve” the structural question at issue.532 In recognizing the 
statutory decision as authoritative on the separation-of-powers question pre-
sented, the judiciary accepts the political resolution even if the Court would as-
sess the constitutional question differently—that is, even if the Court would find 
the constitutional resolution reflected in the statute erroneous.533 It is in this 

 

530. Rucho v. Common Cause, 139 S. Ct. 2484, 2494 (2019). 
531. See CHOPER, supra note 6, at 260-63, 298-308. 
532. Richard H. Fallon, Jr., Political Questions and the Ultra Vires Conundrum, 87 U. CHI. L. REV. 

1481, 1487 (2020). 
533. See id. at 1496. 
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sense that the republican conception understands the separation of powers to 
pose a political question. 

In application, however, courts tend to operationalize the political-question 
doctrine as a form of judicial abstention, rather than as an elimination of a po-
tential constitutional defense. In the context of interbranch disputes, the differ-
ence between these approaches is crucial. For example, imagine that the Presi-
dent violates a statute on the ground that she believes it to contravene legal limits 
inferred from Article II, and a plaintiff harmed by the statutory violation sues. If 
a court abstains from resolving the dispute, the legal remedy for the statutory 
transgression is eliminated.534 By contrast, if a court instead declines to recognize 
implied legal limits as a constitutional defense, then it would enforce the stat-
ute.535 Our approach calls for the latter, enforce-the-statute outcome.536 

We reject the alternative understanding—treating political questions as 
questions of judicial abstention—because we believe such an approach would 
make constitutional democracy less capable of handling structural contestation. 
It would give a single person (the President) the power to trump the decisions 
of an otherwise interbranch and supermajority process (i.e., the legislative pro-
cess). Perhaps counterintuitively, then, when the Court treats the political-ques-
tion doctrine as a reason to dismiss the case, the Court makes the resolution of 
such questions through the political process less effective. As Barron and Leder-
man observe, this form of the political question strategy is “hardly . . . a neutral 
solution”; it “inevitably tilt[s] the constitutional structure decidedly in favor of 
executive supremacy.”537 In contrast, when the Court enforces the statute, it rec-
ognizes an interbranch and supermajoritarian resolution of the separation of 
powers as authoritative. 

2. Reinterpreting Thayer 

This judicial role stands in stark contrast to the concept of Thayerian defer-
ence as it has been operationalized in separation-of-powers theory, although we 

 

534. This is how Zivotofsky was initially resolved by the D.C. Circuit. See Zivotofsky v. Sec’y of 
State, 571 F.3d 1227, 1232-33 (D.C. Cir. 2009). 

535. Cf. United States v. Nixon, 418 U.S. 683, 712-13 (1974) (holding that the President could not 
defy a special prosecutor’s subpoena by reference to separation of powers and executive priv-
ilege). 

536. Professor Aziz Z. Huq has argued that courts should reach this outcome by treating removal 
disputes as political questions, see Huq, supra note 428, at 70-76, even as other scholars have 
tended to assume that a court applying the political-question doctrine would not enforce the 
statute but rather abstain in the context of a separation-of-powers claim, see CHOPER, supra 
note 6. 

537. Barron & Lederman, supra note 412, at 724. 
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think it follows from the logic of Thayer’s argument as well. Thayer posited that 
courts should defer (on the merits) to the legislative resolution of a constitu-
tional question unless it is “very clear[ly]” wrong as a matter of constitutional 
interpretation.538 The difficulty is that what any one jurist concludes is clearly 
wrong or “repugnant”539 depends on that jurist’s potentially idiosyncratic meth-
odological commitments and normative priors.540 There is not consensus about 
how to interpret the Constitution; indeed, there is not consensus about what 
type of document the Constitution even is.541 There is ongoing contestation 
about not only how to read constitutional silence, but also the significance of 
constitutional text.542 It is difficult to call something “clearly wrong” in the con-
text of widespread disagreement over the appropriate goals, methods, and con-
straints of the separation of powers. 

To illustrate the problem, consider one of Thayer’s own examples of a “clearly 
wrong” piece of legislation for which deference would be unwarranted. “‘[I]f the 
legislature were to vest the executive power in a standing committee of the House 
of Representatives,” he wrote, “every mind would at once perceive the unconsti-
tutionality of the statute.”543 Yet when Bowsher v. Synar544 presented the Court 
with a statute nearly identical to Thayer’s example of obvious unconstitutional-
ity, the Justices divided on how to apply the separation of powers. 

Policing the boundaries of permissible interpretation, if one accepts implied 
legal limits on Congress’s power, confronts the same problems elaborated 
above.545 There is neither an agreed-upon “essential” separation of powers nor 
judicially manageable standards for how to translate any particular abstracted 
ideal into the very concrete, complex, and inherently provisional features of 
modern governance. 

 

538. Thayer, supra note 522, at 144. 

539. Id. at 142. 
540. Cf. Manning, supra note 433, at 79-81 (arguing that “under [an] essentially Thayerian view” 

the legislative veto should be deemed unconstitutional). But see infra Section IV.D.1 (discuss-
ing constitutional arguments in defense of the legislative veto). 

541. See, e.g., GIENAPP, supra note 1, at 4-8. 
542. See, e.g., Davis A. Strauss, Does the Constitution Mean What It Says?, 129 HARV. L. REV. 1, 4-5 

(2015). 
543. Thayer, supra note 522, at 141 (quoting Grimball v. Ross (Ga. Super. Ct. 1808), in THOMAS U. 

P. CHARLTON, REPORTS OF CASES ARGUED AND DETERMINED IN THE SUPERIOR COURTS OF THE 

EASTERN DISTRICT OF THE STATE OF GEORGIA 175, 178 (1805-1811)); see also Manning, supra 
note 433, at 79-81 (making similar formalist moves with respect to implied legal limits on 
Congress’s ability to alter the impeachment process or the removal power). 

544. 478 U.S. 714 (1986). 
545. See supra Section III.A. 
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Rather than agree with Thayer that a court should defer to the legislature 
unless it is “clearly wrong” by the lights of any particular jurist, we think the 
principles underlying Thayerian deference should lead the judiciary to accept as 
authoritative the separation-of-powers arrangements reached through the legis-
lative process. 

Echoing Madison’s argument from 1789, Thayer explained that his call for 
judicial deference was intended to respect the legislature’s power “not merely of 
enacting laws, but of putting an interpretation on the constitution which shall 
deeply affect the whole country, enter into, vitally change, even revolutionize the 
most serious affairs.”546 Thayer cautioned that constitutional principles comprise 
“maxims of political morality”547 vital to a functioning constitutional democracy. 
But reliance on courts to police the substantive content of political morality jeop-
ardizes those very maxims. As Thayer concluded: 

[T]he safe and permanent road towards reform is that of impressing 
upon our people a far stronger sense than they have of the great range of 
possible harm and evil that our system leaves open, and must leave open, 
to the legislatures, and of the clear limits of judicial power; so that re-
sponsibility may be brought sharply home where it belongs.548 

C. A Garcia for the Separation of Powers 

The republican separation of powers is not merely a theoretical approach to 
American adjudication. It has also been implemented in the context of federalism 
decisions, and a latent version of it stirs in the separation-of-powers jurispru-
dence of Justice Kagan. 

In the aftermath of Reconstruction, federalism emerged as a judicially en-
forceable limit on Congress’s exercise of power—one thought to be implied by 
the text of the Tenth Amendment. This jurisprudential understanding of feder-
alism developed through much of the twentieth century; valid exercises of Con-
gress’s power to tax or regulate commerce could be declared invalid if they trans-
gressed an unsettled boundary protecting the inherent sovereignty of the states. 
But in Garcia v. San Antonio Metropolitan Transit Authority, the Court abandoned 
a judicial role in protecting “traditional governmental functions” from federal 

 

546. Thayer, supra note 522, at 136. 
547. Id. at 130 (quoting A.V. DICEY, INTRODUCTION TO THE STUDY OF THE LAW OF THE CONSTITU-

TION 126 (London, MacMillan & Co. 3d ed. 1889)). 
548. Thayer, supra note 522, at 156. 
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regulation.549 Overruling National League of Cities v. Usery,550 the Court in Garcia 
observed that its earlier tests had sought to determine “whether the federal stat-
ute at issue unduly handicaps ‘basic state prerogatives’ . . . [but] did not offer an 
explanation of what makes one state function a ‘basic prerogative’ and another 
function not basic.”551 

Such an approach, the Garcia Court reasoned, is not only conceptually “un-
workable,”552 but also misunderstands the role of history in the analysis of con-
stitutional structure. “Reliance on history as an organizing principle results in 
line-drawing of the most arbitrary sort,” the Court explained; “the genesis of 
state governmental functions stretches over a historical continuum from before 
the Revolution to the present, and courts would have to decide by fiat precisely 
how longstanding a pattern of state involvement had to be for federal regulatory 
authority to be defeated.”553 The earlier frameworks, Garcia suggested, failed to 
appreciate the contingency of American political development. “The problem is 
that neither [a] governmental/proprietary distinction nor any other that pur-
ports to separate out important governmental functions can be faithful to the 
role of federalism in a democratic society,” the Court explained.554 “Any rule of 
state immunity that looks to the ‘traditional,’ ‘integral,’ or ‘necessary’ nature of 
governmental functions inevitably invites an unelected federal judiciary to make 
decisions about which state policies it favors and which ones it dislikes.”555 The 
“science of government,” the Court concluded, “is the science of experiment.”556 

Under the logic of Garcia, federalism remains a principle important to Amer-
ican constitutionalism and continues to guide Congress and the President as they 
legislate with respect to the states. Because of federalism, for example, courts 
might presume that the federal government does not intend to interfere with 

 

549. 469 U.S. 528, 530 (1985) (quoting Nat’l League of Cities v. Usery, 426 U.S. 833, 852 (1976)). 
550. 426 U.S. 833. 
551. 469 U.S. at 540 (quoting United Transp. Union v. Long Island R.R. Co., 455 U.S. 678, 686-

87 (1982)). 
552. Id. at 531. 

553. Id. at 544. 
554. Id. at 545-46. 
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familiar state functions unless a statute clearly expresses the federal govern-
ment’s intent to do so.557 Under Garcia, however, neither the Tenth Amendment 
nor federalism imposes a freestanding limit on Congress’s Article I powers.558 

So too in the relationship between the branches. The separation of powers 
should continue to provide a characterizing principle that guides Congress and 
the President as they develop legislation.559 But so long as Congress and the 
President are exercising their authority to make laws that they deem appropriate 
for “carrying into Execution” the powers of the federal government560—intro-
ducing removal restrictions on the President, legislative vetoes, line-item vetoes, 
or any number of other institutional reforms tried and untried over time—their 
handiwork simply does not implicate a judicially enforceable separation-of-pow-

 

557. See, e.g., Bond v. United States, 572 U.S. 844, 858 (2014) (“[I]f the federal government would 
[‘]radically readjust[] the balance of state and national authority, those charged with the duty 
of legislating [must be] reasonably explicit[’] about it.” (quoting BFP v. Resolution Tr. Corp., 
511 U.S. 531, 544 (1994))); see also Gregory v. Ashcroft, 501 U.S. 452, 460 (1991) (“[W]e must 
assume Congress does not exercise [its Supremacy Clause power] lightly.”). Some worry that 
this has caused a form of “backdoor” constitutionalism, which scholars alternatively critique, 
see, e.g., William N. Eskridge, Jr. & Philip P. Frickey, Quasi-Constitutional Law: Clear Statement 
Rules as Constitutional Lawmaking, 45 VAND. L. REV. 593, 598, 646 (1992) (arguing that the 
Court’s federalism clear-statement rules “amount to a ‘backdoor’ version of . . . constitutional 
activism” and cautioning that this “quasi-constitutional law . . . submerge[s] a variety of hotly 
contestable normative and empirical issues”), or defend, see, e.g., Ernest A. Young, The Conti-
nuity of Statutory and Constitutional Interpretation: An Essay for Phil Frickey, 98 CALIF. L. REV. 
1371, 1381 (2010) (defending federalism canons of statutory interpretation with reference to 
“ideas concerning the continuity of constitutional and statutory interpretation”). 

558. While we embrace the logic of Garcia and argue for its extension to the separation-of-powers 
context, we note that a fractured Court has not been consistent in applying Garcia’s logic even 
in the federalism context. See, e.g., Printz v. United States, 521 U.S. 898, 905, 935 (1997) (in-
validating a statutory provision on federalism grounds and reasoning—over a strong dis-
sent—that, notwithstanding the absence of any express constitutional prohibition on com-
mandeering, commandeering is rejected by a combination of historical practice, constitutional 
structure, and judicial precedent); see Manning, supra note 433, at 33-42. More generally, some 
scholars interpret the post-Garcia “anticommandeering doctrine” as a revitalization of Tenth 
Amendment limits on Congress’s powers. Of note, however, the Court has characterized the 
doctrine not as a freestanding limit on Congress’s powers, but as an illustration of the princi-
ple that the Constitution gives Congress a list of enumerated powers, “[a]nd conspicuously 
absent from the list of powers given to Congress is the power to issue direct orders to the 
governments of the States.” Murphy v. NCAA, 138 S. Ct. 1461, 1476 (2018). But see, e.g., U.S. 
CONST. art. I, § 4, cl. 1; id. amend. XIV, § 5; id. amend. XIX, § 2. Whatever one thinks of the 
Court’s declination to find explicit authority empowering Congress to direct states, the same 
cannot be said of Congress’s power to structure the federal executive branch. See id. art. I, § 8, 
cl. 18. 

559. See Waldron, supra note 506, at 4-6, 21-22 (elaborating the concept of “characterizing” princi-
ples, including in the separation-of-powers context). 

560. U.S. CONST. art. I, § 8, cl. 18. 



the yale law journal 131:2020  2022 

2116 

ers principle. Rather, it is the representative branches, working through the in-
terbranch and supermajority legislative process, that determine whether any par-
ticular arrangement is compatible with the Constitution’s separation of powers—
that is, whether it is a valid use of the Necessary and Proper Clause to implement 
the powers and interrelationships of Congress, the presidency, and the executive 
branch. When the Supreme Court confronts a statute that allegedly violates the 
separation of powers, therefore, the normative commitments underlying the re-
publican conception—and reflected in Garcia—suggest that the Court should ac-
cept as authoritative the judgment of the political branches about what the Nec-
essary and Proper Clause tolerates. 

There are stirrings of this approach to the separation of powers in the juris-
prudence of Justice Kagan. Dissenting in Seila Law, Kagan argued that “[t]he 
President, as to the construction of his own branch of government, can only try 
to work his will through the legislative process.”561 The Constitution, “with great 
good sense,” establishes “almost no rules about the administrative sphere. As 
Chief Justice Marshall wrote when he upheld the first independent financial 
agency: ‘To have prescribed the means by which government should, in all fu-
ture time, execute its powers, would have been to change, entirely, the character 
of the instrument.’”562 Kagan thus advanced an understanding of the separation 
of powers that is inherently flexible and incomplete, and she declined to infer 
legal limits on Congress and the President’s authority to design the administra-
tive state by statute.563 Kagan emphasized that “the right balance between pres-
idential control and independence is often uncertain, contested, and value-
laden.”564 But this mutability, she argues, “is precisely why the issue is one for 
the political branches to debate—and then debate again as times change.”565 

Justice Kagan stops short of fully embracing the republican separation of 
powers, however. She appears to exclude from her framework statutory re-
strictions that “impede the President’s performance of his own constitutional 
duties.”566 The contours of this qualification are uncertain and would appear to 
relate to statutory regulation of any enumerated power of the President. Sepa-
rately, Kagan’s discussion of early American practice seems to suggest that “a spe-
cific historical understanding,” albeit only a specific historical understanding, 
“can bar Congress from enacting a given constraint” on the exercise of executive 

 

561. Seila L. LLC v. Consumer Fin. Prot. Bureau, 140 S. Ct. 2183, 2227 (2020) (Kagan, J., dissent-
ing). 

562. Id. at 2237 (quoting McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 415 (1819)). 

563. Id. at 2226, 2236-37. 
564. Id. at 2237. 
565. Id. 
566. Id. at 2245. 
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power.567 Kagan’s suggestion that prior practice might restrict congressional in-
novation is puzzling because the remainder of her opinion is a forceful rejection 
of this antinovelty principle.568 Thus, while Kagan’s conclusion stops short of a 
full embrace of the republican separation of powers, the logic of her opinion 
pushes in its direction. Even as it skirts a complete recovery of the republican 
separation of powers, her dissent is a striking rejection of the juristocratic coun-
terrevolution. 

D. Case Studies 

This Part develops our prescriptive claim through three case studies. Its aim 
is not to advance a fully fleshed-out doctrine but to identify the nature of political 
discretion that the republican conception recovers, as well as the ways in which 
a broken politics might challenge it. 

1. The Legislative Veto 

Our first case study concerns the legislative veto. In the 1930s, President Her-
bert Hoover urged Congress to grant the President statutory authority to reor-
ganize the federal agencies.569 To ensure that Congress would retain ultimate 
control over such reorganization plans, he proposed that the statute permit one 
or both houses of Congress to invalidate the President’s action under certain con-
ditions.570 The first reorganization statute, enacted as part of the Economy Act 
of 1932, so authorized the President to propose agency reorganizations pursuant 
to executive orders that would take effect within sixty days—unless disapproved 
by either house.571 Presidential reorganizations quickly became a key tool of 
presidential administration.572 Though the statutory features changed some-
what over time, presidents regularly used this statutory power, submitting over 
100 plans between 1932 and 1984.573 

Statutes containing legislative-veto provisions soon proliferated beyond the 
reorganization context. By the 1980s, the legislative veto had been placed “in 

 

567. Id. at 2228 (internal quotation marks omitted). 

568. See supra notes 473-475 and accompanying text. 
569. This background on the legislative veto draws from Daphna Renan, Pooling Powers, 115 

COLUM. L. REV. 211, 236-38 (2015). 
570. See Louis Fisher, The Legislative Veto: Invalidated, It Survives, 56 LAW & CONTEMP. PROBS. 273, 

277-78 (1993). 
571. Economy Act, ch. 314, pt. 2, § 407, 47 Stat. 382, 414 (1932). 
572. See Renan, supra note 569, at 236. 
573. Id. 
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nearly 200 statutes . . . in every field of governmental concern: reorganization, 
budgets, foreign affairs, war powers, and regulation of trade, safety, energy, the 
environment, and the economy.”574 Indeed, during the 1970s, the legislative veto 
became a central means of accommodation between the presidency and Congress 
“in resolving a series of major constitutional disputes . . . [involving] impound-
ment, war, and national emergency powers.”575 Canvassing the sweep and im-
pact of the legislative veto on relations between the executive branch and Con-
gress, Justice White described the device as “an important if not indispensable 
political invention” for resolving significant interbranch disagreements and fa-
cilitating a congressional check more adaptable to the needs of modern govern-
ance.576 

The Court first considered the legislative veto in the 1983 case INS v. 
Chadha.577 Chadha concerned a constitutional challenge to the Immigration and 
Nationality Act, which at the time permitted either house of Congress, by reso-
lution, to invalidate a determination of the Attorney General to allow a deporta-
ble alien to remain in the United States.578 In an opinion that swept far more 
broadly than necessary to decide the case,579 the Court held that any legislative 
veto is unconstitutional.580 Chadha is a striking example of the juristocratic sep-
aration of powers. Treating the legislative veto as an “essentially legislative” ac-
tion undertaken without the Constitution’s requirements of bicameralism and 
presentment, the Court invalidated it for violating the requirements of Article I 
and the separation of powers.581 

The republican separation of powers dictates a different course. Article I 
specifies a process for statutory enactment. But the statute at issue in Chadha—
the Immigration and Nationality Act—complied with this procedure. That Act 
made it the law, going forward, that a single house of Congress could invalidate 
an action of the Attorney General. Although the Supreme Court interpreted Ar-
ticle I’s bicameralism and presentment requirements as if they implicitly prohib-
ited this sort of legislation, the Constitution says nothing about Congress and 

 

574. INS v. Chadha, 462 U.S. 919, 968 (1983) (White, J., dissenting). 
575. Id. at 970. 

576. Id. at 972, 972-73. 
577. 462 U.S. 919 (1983). 
578. 8 U.S.C. § 1254(a)(1) (1994) (repealed 1996). 
579. See Chadha, 462 U.S. at 959-60 (Powell, J., concurring) (“The breadth of this holding gives 

one pause . . . [since] Congress has included the veto in literally hundreds of statutes, dating 
back to the 1930’s.”). 

580. Id. at 959 (majority opinion). 
581. See id. at 952, 946-55. 
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the President’s authority to enact a statute delegating policymaking and adjudi-
catory authority to the executive branch. And it says nothing about Congress and 
the President’s authority to delegate to Congress, through bicameralism and pre-
sentment, a residual veto over decisions delegated in the first instance to the Ex-
ecutive. 

Under the republican separation of powers, a court would not infer from this 
silence a judicially enforceable limit on Congress’s authority to retain a legislative 
veto in statutory delegations to the executive branch.582 As Justice White empha-
sized in dissent, “the constitutionality of the legislative veto is anything but clear-
cut”; when Chadha was decided, the issue had already “divide[d] scholars, 
courts, Attorneys General, and the two other branches of the National Govern-
ment.”583 A republican separation of powers would authorize the political 
branches, working through the lawmaking process, to decide whether to permit 
this institutional innovation in governance and under what conditions. 

2. Regulating the Pardon Power 

Our second case study concerns statutory regulation of the pardon power. 
This is an issue with significant political and cultural salience, sparked most re-
cently by a series of seemingly corrupt and self-protective pardons issued by 
President Donald Trump.584 Though especially egregious in recent times, the 
self-serving use of the pardon power is not a new phenomenon. President Bill 
Clinton used the pardon power to grant clemency to his family and to a financial 
benefactor, among others.585 Meanwhile, use of the pardon power to address ra-

 

582. See id. at 980 (White, J., dissenting) (“The power to exercise a legislative veto is not the power 
to write new law without bicameral approval or Presidential consideration. The veto must be 
authorized by statute and may only negative what an Executive department or independent 
agency has proposed.”). 

583. Id. at 976-77 (footnotes collecting sources establishing this division of constitutional views 
omitted). 

584. See, e.g., BOB BAUER & JACK GOLDSMITH, AFTER TRUMP: RECONSTRUCTING THE PRESIDENCY 
111-36 (2020); Jack Goldsmith & Matt Gluck, Trump’s Aberrant Pardons and Commutations, 
LAWFARE (July 11, 2020, 8:32 AM), https://www.lawfareblog.com/trumps-aberrant-pardons
-and-commutations [https://perma.cc/BV9S-L7Y9] (“Almost all of the beneficiaries of 
Trump’s pardons and commutations have had a personal or political connection to the presi-
dent.”). 

585. See Goldsmith & Gluck, supra note 584; Margaret Colgate Love, Reinventing the President’s Par-
don Power, 20 FED. SENT’G REP. 5, 5 (2007). 

https://www.lawfareblog.com/trumps-aberrant-pardons-and-commutations
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cial injustice and other structural problems with the criminal process has atro-
phied, and has been haltingly slow in the past.586 Against this backdrop, the 
question of whether a statute might regulate the pardon power—by encouraging 
some uses while discouraging others—has become more pressing. 

In English law, there is a long history of Parliament restricting the pardon 
power of the Crown by statute. The contours of these restrictions were contin-
gent on the social and political contestations that arose around criminal justice 
and political accountability. They included, for instance, statutory restrictions on 
the types of homicide eligible for “pardons of grace” in the fourteenth century;587 
prohibitions in the Habeas Corpus Act of 1679 on clemency that caused a subject 
to be imprisoned beyond the realm; and the prohibition, enacted as part of the 
1701 Act of Settlement, that no pardon shall “be pleadable to an impeach-
ment . . . in Parliament.”588 That the king’s pardon power was plenary within the 
constraints of the law did not mean—at least by the late seventeenth century—
that the king could use the pardon power in contravention of statutory con-
straint. As one historian explained, after the Bill of Rights of 1689, “the power 
of pardon was still a special prerogative of the Crown but a prerogative which 
had been encroached upon by both custom and statute.”589 

Consistent with this view, when the U.S. Constitution gives the President 
the power to grant pardons, it vests the President with inherent authority, mean-
ing that its exercise does not depend on statutory authorization. And it arms a 
President with strong rhetorical arguments in defense of this kingly prerogative. 
But the Constitution says nothing about Congress and the President’s ability to 
regulate the pardon power by statute. The pardon power is not a “more than 
kingly” prerogative.590 

 

586. See, e.g., Rachel E. Barkow & Mark Osler, Designed to Fail: The President’s Deference to the De-
partment of Justice in Advancing Criminal Justice Reform, 59 WM. & MARY L. REV. 387, 426 
(2017). 

587. See Thomas A. Green, The Jury and the English Law of Homicide, 1200-1600, 74 MICH. L. REV. 
413, 457 (1976). 

588. Act of Settlement 1701, 12 & 13 Will 3 c. 2; accord Stanley Grupp, Some Historical Aspects of the 
Pardon in England, 7 AM. J. LEGAL HIST. 51, 57 (1963). 

589. Grupp, supra note 588, at 58. 

590. Indeed, other aspects of Article II could be construed to imply limits on the President’s au-
thority to pardon. See U.S. CONST. art. II, § 3 (“[The President] shall take Care that the Laws 
be faithfully executed . . . .”); id. § 1 (requiring the President to take an oath to “faithfully ex-
ecute the Office of President”); see also Andrew Kent, Ethan J. Leib & Jed Handelsman 
Shugerman, Faithful Execution and Article II, 132 HARV. L. REV. 2111, 2117-19 (2019) (arguing 
that the purpose of faithful-execution clauses is to limit the discretion of public officials). 
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The argument that the pardon power is distinctive and somehow independ-
ent of Congress’s authority to structure administration rests on a misunder-
standing of what the pardon process entails. No longer a “private act of grace,”591 
the pardon power—like all presidential power in its modern form—has become 
institutionalized in ways fundamentally intertwined with Congress’s authority 
to constitute and fund the organizations of federal governance. Reform efforts 
to revitalize or check the pardon power have long focused on new ways to insti-
tutionalize it, including through a structure inside the Executive Office of the 
President or the advisory function of an independent board (as some states have 
done).592 The presidency has a fundamental institutional stake in how those 
structures are designed, and we think there are strong policy arguments against 
codifying any particular institutional structure. But we do not believe the Con-
stitution supplies courts with the constitutional authority to veto institutional 
innovations that survive the legislative process. 

Instead, while the textual commitment of the pardon power to the President 
supplies a source of inherent authority and a powerful rhetorical argument 
against statutory regulation, the republican separation of powers would leave 
judges largely out of the debate over what types of regulations are ultimately 
permissible. Indeed, whether legislation that regularizes the pardon process 
would empower or impede the presidency is itself uncertain, contested, and con-
tingent. A wholly personal pardon power is a structurally weaker power. It is 
structurally weaker in the sense of capacity: it cannot be exercised with the same 
regularity, given the many other demands on the incumbent’s time.593 It is also 
structurally weaker in the sense of legitimacy. Pardons like those by President 
Clinton and, more recently, by President Trump contribute to a sense of the par-
don power as “a remnant of tribal kingship” at odds with the principles of a con-
stitutional democracy, especially “if ordinary people have no hope of similar fa-
vor.”594 

But what if legislation eliminated the pardon power, say, during the final 
sixty days of a President’s term? Such a statute might raise a reasonable concern 
that, by extinguishing the pardon power for a specified period of time, the stat-
ute could not be said to “carr[y] into Execution” the pardon power. Under the 
republican separation of powers, however, resolution of that question through 
 

591. Biddle v. Perovich, 274 U.S. 480, 486 (1927). 
592. See Barkow & Osler, supra note 586, at 387, 425-41; P.S. Ruckman Jr., Preparing the Pardon 

Power for the 21st Century, 12 U. ST. THOMAS L.J. 446, 469-72 (2016); Love, supra note 585, at 
5, 10-12; see also John Dinan, The Pardon Power and the American State Constitutional Tradition, 
35 POLITY 389, 412-16 (2003) (considering how state approaches to pardon-power reform 
might be applied to the federal pardon power). 

593. Ruckman, supra note 592, at 467-69. 
594. Love, supra note 585, at 5. 
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the legislative process should nonetheless be authoritative. We think it conceiv-
able, for example, that the heightened risk of corrupt pardons near the end of a 
President’s term—now borne out across several presidencies—might lead a leg-
islator or even a sitting President to conclude that the pardon power can and 
should be restricted during this period. Although we personally might not agree 
with this position, the republican separation of powers settles such disagreement 
by deferring to the more representative institutions of American government 
working through the lawmaking process. 

It bears emphasis that the legislative process itself supplies a powerful polit-
ical response to a bill that, in the presidency’s view, overreaches. The veto can be 
overcome only by a rare two-thirds majority of both houses of Congress—or a 
President unwilling to exercise it. These political safeguards do not guarantee 
any particular institutional design, but they suggest a mechanism for delibera-
tion, compromise, and the exercise of considered judgment on the constitutional 
obligation to implement a working government. If the constitutionality of a bill 
so limiting the President’s pardon power survived the supermajority process that 
legislation entails, we think the republican conception would justify the statute’s 
enforcement. 

3. Presidential Removal and the Problem of Legislative Bad Faith 

Consider, finally, the possibility of legislation governing presidential re-
moval. Under the republican separation of powers, Congress and the President 
would have broad authority to structure the impeachment process by statute in 
advance of any impeachment trial and to decide, for example, what counts as a 
high crime and misdemeanor,595 or whether presidential privileges and any tes-
timonial immunity apply in the context of impeachment proceedings.596 The 
deference afforded any statutory resolution of these issues might even incentivize 
Congress and the presidency to negotiate these difficult constitutional questions 
through the legislative process, and outside of the heated context of an actual or 
imminent impeachment. 

 

595. See, e.g., Keith E. Whittington, Must Impeachable Offenses Be Violations of the Criminal Code?, 
LAWFARE (Nov. 19, 2019, 12:19 PM), https://www.lawfareblog.com/must-impeachable-of-
fenses-be-violations-criminal-code [https://perma.cc/A2B9-7P8Y] (noting and discussing 
disagreement on what constitutes a high crime or misdemeanor). 

596. See, e.g., Jonathan Shaub, Can a Former President Assert Executive Privilege in an Impeachment 
Trial?, LAWFARE (Jan. 29, 2021, 8:01 AM), https://www.lawfareblog.com/can-former-presi-
dent-assert-executive-privilege-impeachment-trial [https://perma.cc/BV6U-LW2F] (noting 
and discussing disagreements involving executive privilege). 
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By contrast, in centering adjudication, the juristocratic separation of powers 
shifts our attention to the wrong point in time and the wrong constitutional ac-
tor. As the Court itself observed, the risks of protracted litigation and legal un-
certainty 

would manifest . . . most dramatically if the President were im-
peached . . . [for] [t]he legitimacy of any successor, and hence his effec-
tiveness, would be impaired severely, not merely while the judicial pro-
cess was running its course, but during any retrial that a differently 
constituted Senate might conduct if its first judgment of conviction were 
invalidated.597 

It remains possible of course to imagine a lame-duck President of the same 
party as Congress deciding to “force the moment to its crisis.”598 We could im-
agine such a President encouraging Congress to pass a statute that authorizes the 
Speaker of the House to remove the new President at will. The context of this 
legislation—a potentially catastrophic effort to undo the election of a new Presi-
dent—is significant. The ways in which this hypothetical statute would write out 
of the Constitution explicit restraints on presidential removal under circum-
stances deeply threatening to electoral democracy thus raise distinct concerns. 

We note, however, that those concerns do not entail the question of who has 
primary authority to give meaning to the separation of powers. Rather, they im-
plicate the capacity of courts to combat antidemocratic “bad faith” by our elected 
representatives. The question of whether courts effectively can—and whether 
they should—handle the problem of constitutional bad faith in the legislative 
context is complex,599 and we do not attempt to resolve it here. We note that the 
Court itself has been especially reluctant to do so,600 in particular, where allega-
tions of bad faith entail political partisanship.601 

It is possible that ultra vires action—or conduct for which no nonfrivolous 
claim of constitutionality is even conceivable (on any understanding of the Con-

 

597. Nixon v. United States, 506 U.S. 224, 236 (1993). 
598. T.S. Eliot, The Love Song of J. Alfred Prufrock, in THE PENGUIN ANTHOLOGY OF TWENTIETH-

CENTURY AMERICAN POETRY 78 (Rita Dove ed., 2011). 
599. For further discussion of this question, see, for example, Richard H. Fallon Jr., Constitutionally 

Forbidden Legislative Intent, 130 HARV. L. REV. 523, 527-28 (2016). 
600. See David E. Pozen, Constitutional Bad Faith, 129 HARV. L. REV. 885, 897 (2016) (“[T]he norm 

against constitutional bad faith could be considered the ultimate underenforced norm in the 
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601. Cf. Rucho v. Common Cause, 139 S. Ct. 2484, 2494 (2019) (finding partisan-gerrymandering 
claims nonjusticiable). 
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stitution)—“defines a practically, if not conceptually, necessary limit on the po-
litical question doctrine,” as our colleague Professor Richard Fallon argues.602 
Fallon suggests, for example, that even under conditions favoring judicial su-
premacy, the political branches could not be expected to comply with a judicial 
ruling directing a presidential impeachment, for such a ruling is devoid of moral 
legitimacy; it has reached “the point of unmistakable judicial overreach.”603 But 
Fallon notes that even in jurisdictions that recognize such a limit in theory, any 
finding of ultra vires action must be exceedingly rare. He cites a comparative law 
example, in which “the German Constitutional Court claims jurisdiction to de-
termine whether decisions by the institutions of the European Union . . . are ul-
tra vires—in which case they would not be binding in Germany.”604 But as a mat-
ter of practice, the German Court has never accepted a claim of ultra vires 
action.605 Thus, while ultra vires action might plausibly operate as a practical 
outer boundary on the authoritative judgment of any decider (republican or ju-
ristocratic), the category only underscores the extent to which the republican 
separation of powers would shift the locus of structural decisions away from the 
Court. 

That such extreme statutory hypotheticals are imaginable, moreover, does 
not mean that they are politically plausible. A central problem of American po-
litical polarization is the inability to act collectively, despite pressing social prob-
lems and societal concerns. A constitutional doctrine oriented towards striking 
down those legislative compromises that do materialize, merely because they de-
part from one (or five) jurist’s contested idea of what sorts of inter-institutional 
arrangements might be preferable, is a doctrine that inhibits those rare moments 
of republican self-rule. A constitutional politics that would result in these ex-
treme statutory scenarios is also, we fear, a constitutional politics that the judi-
ciary alone could not redeem. 

Perhaps most fundamentally, we simply resist the premise that one should 
build separation-of-powers thought around worst-case scenarios and then back 
into an authoritative judicial role as a result of those imagined extremes. Such a 
doctrinal approach guts more than it protects, for it impedes the creativity and 
the imagination necessary to construct a polity responsive to the changing needs 
of a changing people. Rather than let fanciful hypotheticals drive a juristocratic 
conception of the separation of powers—an approach wielded not to prevent the 

 

602. Fallon, supra note 532, at 1489; see also Baker v. Carr, 369 U.S. 186, 217 (1962) (requiring that 
the judiciary “not stand impotent before an obvious instance of a manifestly unauthorized 
exercise of power”). 
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just-barely fathomable but to stifle institutional innovation in a host of consti-
tutionally plausible grey zones—we think it is time to recognize the centrality of 
statutes to the legitimate and crucial work of constituting American constitu-
tional government. 

conclusion 

The republican separation of powers brings into view a grammar of consti-
tutional leadership in its more multidimensional form. Constructing and, over 
time, revising the institutional relationships between the political branches en-
tails neither crass politics nor technocratic lawyering. It requires creativity and 
compromise. The republican conception enables us to reimagine the separation 
of powers as ongoing, contingent, and provisional chapters in American political 
development—not as the fumbling, inconsistent, and ad hoc edicts of an une-
lected judiciary. Rather than perpetuate a revanchist ideology with roots in the 
Lost Cause dogma, the republican separation of powers invites a changing citi-
zenry to participate—through the institutions of representative government—in 
the fraught, contested, and crucial work of constructing American constitutional 
democracy. 

 




